
Company and Securities Law in Australia 

and New Zealand 

University of Houston Law Center 

January 2013 

Slide Set 3 

http://www.law.hawaii.edu/
http://www.law.hawaii.edu/
http://www.law.hawaii.edu/


Mutual Recognition Regime for Securities 

Offerings between Australia and New Zealand 
 

 

 

Company and Securities Law in Australia and New 
Zealand 

Professor Gordon Walker 



Background 

• Read JIBLR article in your Handout (covered earlier 

in lectures). 

• CER Agreement an RTA and an umbrella agreement 

• Multiple downstream agreements including MOU on 

Business Law Co-ordination last signed June 2010.  

This MOU discussed in JIBLR article.  



The Documents (in your Handout) 

• MOU on business Law Co-ordination leads to … 

• Treaty between Australia and NZ on Mutual 

Recognition of Securities Offerings (2006) which … 

• Sets up framework for mutual recognition regimes in 

domestic legislation 

• Now, NZ had made provision for mutual recognition 

regimes back in 2002. 



The NZ domestic legislation 

• Background: prior to 2002 (and even now), NZSC 

(now FMA) made exemption orders under s.5 (5) ’78 

Act. 

• Then in 2002, new Part 5 (Recognition and 

Application Regimes) introduced into ’78 Act.  Key 

idea was to be able exempt from Part II of ’78 Act 

(prospectus provisions). 

 



2008 Regulations in NZ 

• Part 5 ’78 Act to come into effect via Regulations: 

see ss. 74 and 78 wherein GG by OiC given power to 

make Regs. implementing Part 5. 

• Thus in 2008: Securities (Mutual Recognition of 

Securities Offerings – Australia) Regs. 2008. 

• NB: check online that the version of the NZ Regs. 

you have is the latest consolidation. 



Domestic Legislation in Australia 

• New Chapter 8 of CA inserted in 2007. 

• Section 1200A defines “foreign recognition scheme” 

and “recognised offer”. 

• The go to the CA Regs. (in Handout): Reg. 8.1.01 

says that NZ is a prescribed recognition scheme 



Overview of how the Regime works 

• Home and host country distinction 

• Track through with reference to NZ Regs. 

• Reg. 9: offer must be a regulated offer in Australia, 

i.e. an offer for which a disclosure document is 

required. 

• Reg. 10: Australian issuer entitled to offer under 

Australian law. 

 



How Regime works: Australia to NZ 

• Reg. 11: give notice to Registrar which is also s. 73 

(2) opt in notice. 

• Contents of Notice: Regs. 11 and 12. 

• Ongoing requirements: see Reg. 13 and required 

boilerplate.  Example: request disclosure. 

• Enforcement: see Part 5, Subpart 4 ’78 Act. 



Using the regime for Trans-Tasman 

offerings 

• You only need to register in one jurisdiction. 

• You opt-in to the other jurisdiction. 

• Why? Reduces transaction costs (the net regulatory 

burden). 

• Example: Kathmandu offering in November 2009. 

 



Practical Considerations 

• Much will turn on underwriting agreement.  Where 

are you underwritten and who is underwriting? 

• Does the underwriter have a Trans-Tasman 

network? 

• Is there an institutional and retail component? 



Regulatory Arbitrage? 

• See the JIBLR article. 

• In some (smaller) offerings, there might be good reasons for 

choosing NZ as the home country for the offering. 

• Transaction costs in NZ could be lower. 

• Also look at the AUD versus the NZD (25%). 

• Lower legal standards for prospectus disclosure and, e.g., 

valuations. 

  



Next Topic 

• Five Phases of an IPO 

• Read the required Readings. 

• See you then. 


