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QUESTIONS PRESENTED 

 

1. Whether under New Tejas law a life insurance policy loses its insurable 

interest after becoming effective solely because the beneficiary of the policy 

intended to transfer his benefits to a third party.  

 

2. Whether under New Tejas law a life insurance company is justified in 

keeping premium payments after the policy is declared unenforceable for lack 

of an insurable interest.   
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OPINION BELOW 

The opinion of the United States District Court for the District of New Tejas 

affirming in part and denying in part Guaranty Life Insurance Company’s Motion 

for Summary Judgment is not reported and appears as Frank Kipp, As Trustee for 

the Hicks Irrevocable Life Insurance Trust, and Presidential Holdings, LLC v. 

Guaranty Life Insurance Co., USDC No. 2012-cv-2073 (D. N. Tej. Dec. 14, 2011). 

 

JURISDICTIONAL STATEMENT 

The district court had proper jurisdiction over all the parties under 28 U.S.C. 

§ 1332(a)(1) because all parties were citizens of different states and the amount in 

controversy exceeds $75,000, exclusive of attorney’s fees, interest, and costs.   

 This Court has jurisdiction under 28 U.S.C. § 1291 because this appeal is 

taken from a final decision of the district court. 

 

STATUTORY PROVISIONS 

The following statutory provisions are relevant to the determination of the 

present action:  N. Tej. §§ 1407, 1408, 1409, and 1409 (amended Aug. 28, 2009) (see 

Appendix). 
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STATEMENT OF THE CASE 

I. Statement of Facts 

On January 10, 2007, Sydney Hicks (“Sydney”) approached his father, Don 

Juan Hicks (“Don Juan”), about planning for his estate. (R. at 10). Don Juan agreed 

to purchase a life insurance policy if Sydney paid the premiums. (R. at 10). 

Unknown to Don Juan, Sydney had been in contact with Reggie Hightower, an 

insurance agent for Top Gun—Executive Life Insurance. (R. at 10). Hightower had 

separately maintained communications with Presidential Holdings, L.L.C. 

(“Presidential”). 

Don Juan created the Hicks Irrevocable Life Insurance Trust (“the Trust”), 

naming himself as grantor and his son, Sydney, as sole beneficiary. (R. at 7). The 

Trust then applied to Guaranty Life Insurance Company (“Guaranty Life”) for a $20 

million life insurance policy on behalf of Hicks. (R. at 7).  The application overstated 

Don Juan’s net worth and annual income. (R. at 11). The Trust’s original trustee 

Bryan Jones signed that all statements in the application were true to the best of 

his knowledge. (Ex. 1). 

Guaranty Life considered the Trust’s application for ten days. (R. at 7–8). 

During that time, Guaranty Life’s underwriters questioned Don Juan’s claimed net 

worth of $1.2 billion and considered that a third party might be behind his 

application. (R. at 11). Nonetheless, Guaranty Life issued the Policy on February 

16, naming the Trust as the sole owner and beneficiary. (R. at 7–8; Ex. 2). The 
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Policy included a provision that if Guaranty Life contested the validity of the 

Policy’s face amount, all premiums would be returned. (R. at 20). 

On March 5, 2007, Sydney sent Guaranty Life the first three-month premium 

payment totaling $238,956. (R. at 8). This payment made the Policy effective.  (Ex. 2 

at 1; R. at 8). Two days later, Sydney executed a Beneficial Interest Transfer 

Agreement (“BITA”), transferring 100% of his beneficial interest in the Trust to 

Presidential. (R. at 8). In the BITA, Sydney agreed that he had not communicated 

with Presidential before the Policy was issued. (R. at 8). Presidential purchased 

Sydney’s beneficial interest for $839,000. (R. at 9). 

Eighteen months later, Presidential informed Guaranty Life that Sydney had 

transferred his beneficial interest to Presidential. (R. at 9). Presidential asked 

Guaranty Life to designate it as the owner of the Policy. (R. at 9). Guaranty Life 

refused. (R. at 9). Instead, it notified the Trust that it was investigating whether the 

transfer of the Policy’s beneficial interests affected the Policy. (R. at 9). When 

Guaranty Life threatened to seek rescission, the Trust sued Guaranty Life for 

breach of contract, conversion, breach of the covenant of good faith and fair dealing, 

and fraud. (R. at 13). Guaranty Life submitted all past premium payments totaling 

$4,779,135 into the district court’s registry (R. at 12, 13). 
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II. Statement of Proceedings 

This civil case arises from Guaranty Life’s issuance of a life insurance policy 

on the life of Don Juan Hicks and its failure to acknowledge the transfer of 

ownership and beneficial interests from the Trust to Presidential. (R. at 8, 13).  

 Frank Kipp, as successor trustee, and Presidential filed suit against 

Guaranty Life for breach of contract, conversion, breach of covenant of good faith 

and fair dealing, and fraud on January 5, 2009. (R. at 13). Additionally, the Trust 

requested the return of all premiums paid to Guaranty Life by the Trust. (R. at 13). 

On June 6, 2009, Guaranty Life filed a counterclaim alleging that the Policy was 

void for lack of an insurable interest and that Guaranty Life was entitled to keep 

the premiums paid by the Trust. (R. at 13). On May 12, 2009, Guaranty Life and the 

Trust filed cross-motions for summary judgment. The Trust filed a motion for 

summary judgment on its breach of contract claim. (R. at 13). Guaranty Life filed a 

motion for summary judgment requesting rescission of the Policy and to retain the 

premiums. 

 The District Court of New Tejas granted in part and denied in part Guaranty 

Life’s motion on December 14, 2011.  (R. at 14–15). The district court declared the 

Policy void ab initio for lack of an insurable interest. (R. at 14). However, the 

district court denied Guaranty Life’s claim to equitably retain premiums paid on the 

Policy. (R. at 14). Therefore, the district court ordered the return of all premiums to 

the Trust. (R. at 14–15).  
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 Both the Trust and Guaranty Life filed competing appeals with the United 

States Court of Appeals for the Fourteenth Circuit. (C.R. at 1). The Fourteenth 

Circuit granted the appeals, naming the Trust as the appellant and Guaranty Life 

as the appellee. (C.R. at 1). 

 

III. Standard of Review 

This Court reviews the district court’s grant of summary judgment de novo, 

applying the same standard of review as the district court. Sierra Club, Inc. v. 

Leavitt, 488 F.3d 904, 911 (11th Cir. 2007). Where, as here, the parties filed cross-

motions for summary judgment, this Court must consider each motion separately on 

its own merits to determine whether either party deserves judgment as a matter of 

law. Mid-Continent Cas. Co. v. Bay Rock Operating Co., 614 F.3d 105, 110 (5th Cir. 

2010). 

Rule 56 of the Federal Rules of Civil Procedure requires summary judgment 

to be entered “against a party who fails to make a showing sufficient to establish 

the existence of an element essential to that party’s case, and on which the party 

will bear the burden of proof at trial.” Celotex Corp. v. Catrette, 477 U.S. 317, 322 

(1986). Rule 56 does not require the moving party to negate its opponent's claim. Id. 

at 323. Instead, the party seeking summary judgment bears the burden of 

demonstrating the absence of a genuine dispute as to any material fact. Herzog v. 

Castle Rock Entm’t, 193 F.3d 1241, 1246 (11th Cir. 1999). Once the moving party 

has met this burden, the non-movant must demonstrate that summary judgment is 



6 

 

inappropriate by designating specific facts showing a genuine issue for trial. 

Graham v. State Farm Mut. Ins. Co., 193 F.3d 1274, 1282 (11th Cir. 1999). 

This Court reviews the district court’s decision to deny Guaranty Life 

equitable return of the premiums paid on the Policy for abuse of discretion, 

reviewing any underlying questions of law de novo. Preferred Sites, LLC v. Troup 

Cnty., 296 F.3d 1210, 1220 (11th Cir. 2002). 

 

SUMMARY OF ARGUMENT 

I. 

 The District Court of New Tejas erred in finding that the Policy’s insurable 

interest depended on Sydney Hicks’ intent to assign his beneficial interest. New 

Tejas only requires an insurable interest at the moment a life insurance policy 

becomes effective. When the Policy became effective, every party associated with the 

Policy had an insurable interest in Don Juan Hicks’ life. Once a policy is effective, 

New Tejas allows free assignability in that policy. Thus, Sydney Hicks had a right 

to assign his beneficial interest, and Presidential had a right to purchase it. The 

district court erred by reading “intent” into an otherwise unambiguous statute. 

Under New Tejas law, intent to transfer benefits at inception is irrelevant. But even 

if intent were relevant, the district court still erred in its examination of intent. 

There is no evidence that Sydney Hicks intended to assign his beneficial interest 

before the Policy became effective. 
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II. 

 Alternatively, if the Policy lacked an insurable interest, the District Court of 

New Tejas correctly determined that Guaranty Life must return all premium 

payments to the Trust. When a life insurance policy lacks an insurable interest, 

public policy requires that it be declared void ab initio, not voidable at a party’s 

discretion. Further, long-standing principles require that all consideration must be 

returned if a policy is void ab initio. If the Policy is void ab initio, Guaranty Life 

must return the premiums to the Trust because Guaranty Life never assumed any 

risk. Moreover, principles of rescission require Guaranty Life to return all premium 

payments. Principles of rescission apply to void policies and require that all parties 

be returned to their prior positions. As a result, there is no basis for Guaranty Life’s 

claim that it is equitably entitled to retain the premium payments. 
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ARGUMENT 

I. The life insurance policy on Don Juan Hicks’ life should be enforced. 

A life insurance policy must have an insurable interest at inception to be 

enforceable. Grigsby v. Russell, 222 U.S. 149, 154 (1911); see N. Tej. § 1409(c). 

Insurable interest laws protect insured individuals from speculation on their lives. 

Grigsby, 222 U.S. at 154–56. But insurable interest laws do more than that.  They 

also protect a policy owner’s investment. Id. at 156. An insurable interest is only 

required at the outset because “[s]o far as reasonable safety permits, it is desirable 

to give life policies the ordinary characteristics of property.” Id. Here, that 

investment should be protected. The insured, beneficiary, and policy owner all had 

an insurable interest when the Policy took effect. This is all the New Tejas 

legislature decided “reasonable safety” requires. As a result, the life insurance 

policy on Don Juan Hicks’ life should be enforced. 

Insurable interests are an issue of first impression in New Tejas—no case has 

ever discussed New Tejas’ insurable interest laws. Although there once was a 

considerable body of federal common law governing insurable interests, the Erie 

doctrine has long required federal courts to apply state substantive law in diversity 

cases.  Gasperini v. Center for Humanities, Inc., 518 U.S. 415, 427 (1996); Erie R. 

Co. v. Tompkins, 304 U.S. 64, 78 (1938).  Thus, New Tejas law alone governs this 

dispute because Don Juan Hicks, the insured, was a citizen of New Tejas. (See R. at 

7, 11); Griffin v. McCoach, 313 U.S. 498, 503 (1941) (“[I]t is for Texas to say whether 

its public policy permits . . . an insurance policy on the life of a Texas citizen.”). 
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Only pre-2009 New Tejas law governs this dispute.  The New Tejas 

legislature amended the insurable interest statute on August 28, 2009.  N. Tej. 

§ 1409 (2009).  These amendments are “not to be applied retroactively.”  Id. 

§ 1409(g). In determining whether or not new legislation applies, the date a court 

decides a case is irrelevant.  See Landgraf v. USI Film Prods., 511 U.S. 244, 265 

(1994). Rather, conduct should be “‘assessed under the law that existed when the 

conduct took place’” because “individuals should have an opportunity to know what 

the law is and to conform their conduct accordingly.” Id. (citing Kaiser Aluminum & 

Chem. Corp. v. Bonjorno, 494 U.S. 827, 855 (1990) (Scalia, J., concurring)). 

The district court stated that four statutes, the amended statute and three 

pre-2009 statutes, “impact the outcome of this litigation.” (R. at 5–6). But all 

conduct giving rise to this suit occurred well before the amended statute became 

effective on August 28, 2009.  In fact, the parties had filed all of their claims by 

June 6, 2009—two months before the amendments became effective. (R. at 13; R. at 

6).  To the extent that the district court relied on the amended statute, the court 

erred; the amended statute does not “impact the outcome of this litigation.”  (R. at 

5). 

Applying pre-2009 New Tejas law, this Court should reverse the district court 

and find that the Policy is not void ab initio for four reasons: (1) the insured, 

beneficiary, and policy owner all had an insurable interest when the Policy took 

effect; (2) the Policy retained its insurable interest after Sydney Hicks assigned his 

beneficial interest to Presidential; (3) Sydney Hicks’ intentions are irrelevant as to 
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whether the Policy of an insurable interest at inception; and (4) in any case, 

Guaranty Life is estopped from arguing that the Policy lacks an insurable interest. 

 

A. The insured, beneficiary, and policy owner all had an insurable 

interest when the Policy became effective. 

New Tejas law defines an “insurable interest” as a continued interest in the 

“life, health, or bodily safety of another person,” either by financial ties, familial 

ties, or a legal relationship. N. Tej. § 1409(a).  An insurable interest must only “exist 

at the time the contract of life . . . insurance becomes effective.”  Id. § 1409(c). In 

other words, “for an insurance policy to be valid, it must, at its inception, have been 

held by someone with an insurable interest in the person . . . insured under the 

policy.” Lincoln Nat’l Life Ins. Co. v. Gordon R.A. Fishman Irrevocable Life Trust, 

638 F. Supp. 2d 1170, 1177–78 (C.D. Cal. 2009) (emphasis added) (interpreting 

similar provisions in the California insurance code). 

Put differently, the New Tejas statute only requires this Court to answer two 

questions to determine if this Policy has an insurable interest.  First, who held the 

Policy when it became effective?  Second, did that policy holder have a continued 

interest in the life of Don Juan Hicks, the insured? 

Under the terms of the Policy, it became effective on March 5, 2007, when the 

first premium was paid.  (Ex. 2 at 1; R. at 8).  Three parties had an interest in the 

Policy at that time—the Trust (the owner and beneficiary of the Policy), Sydney 

Hicks (the beneficiary of the Trust and ultimate beneficiary of the Policy), and Don 

Juan Hicks (the insured and applicant). (Ex. 3 at 1–2). New Tejas does not identify 
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which of these parties is the “holder” when an irrevocable trust owns a policy. But 

no matter how this Court determines who held the Policy, every party associated 

with the Policy at inception had an insurable interest. 

First, the Trust, as the owner and beneficiary of the Policy, had an insurable 

interest in Don Juan Hicks’ life.  When the insured creates an irrevocable trust, 

that trust has an insurable interest in the life of the insured. Lincoln Nat’l Life Ins. 

Co. v. Gordon R.A. Fishman Irrevocable Life Trust, 638 F. Supp. 2d 1170, 1178 (C.D. 

Cal. 2009) (“It is well established that an irrevocable trust . . . may purchase and 

hold life insurance policies on the life of its settlor.”); see also Principal Life Ins. Co. 

v. Lawrence Rucker 2007 Ins. Trust, No. CA 08-488-MPT, 2012 WL 2401717, at *4 

(D. Del. June 26, 2012) (stating that, under Delaware law, “a trust has the same 

insurable interest as the insured.”).1 

Second, Sydney Hicks, the beneficiary of the Trust and ultimate beneficiary 

of the Policy, had an insurable interest in Don Juan Hicks’ life.  New Tejas 

explicitly states that an insurable interest exists between “individuals closely 

                                                
1 The Trust is aware that one Virginia district court has held that the trustee must 

have an insurable interest. Chawla v. Transamerica Occidental Life Ins. Co., No. 

CIV. A. 03-CV-1215, 2005 WL 405405, at *7 (E.D. Va. Feb. 3, 2005), aff’d in part, 

vacated in part, 440 F.3d 639 (4th Cir. 2006). Chawla, however, was wrongly 

decided and is an anomaly.  First, as the Fourth Circuit held, the district court 

should not have even reached the issue. Chawla, 440 F.3d at 648 (vacating the 

holding).  Second, the holding in Chawla was not even consistent with case law that 

was binding on the court. See Md. Nat’l Bank v. Tower, 374 F.2d 381, 382–86 (4th 

Cir. 1967) (trustee of pension plan providing death benefits had insurable interest 

to extent benefits were due to beneficiary). Importantly, no other court has ever 

come to the same conclusion.  
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related by blood.” N. Tej. § 1409(a).  Accordingly, Sydney Hicks, Don Juan’s son, had 

an insurable interest in his father’s life.  Id.; see 3 Lee R. Russ & Thomas F. Segalia, 

Couch on Insurance § 43:5 (3d ed. 2006) (surveying cases and stating that “[b]y the 

weight of authority, children have an insurable interest in the lives of their parents 

by virtue of their status alone . . . [even] when the child reaches majority”). 

Third, Don Juan Hicks, the insured and applicant, clearly had an insurable 

interest in his own life.  In New Tejas, “[a]n individual has an unlimited insurable 

interest in his or her own life.” N. Tej. § 1409(a). 

In sum, when the Policy took effect, every party that had any legal interest in 

the Policy also had an insurable interest. New Tejas requires nothing more. As a 

result, this Court should reverse the district court and hold that this Policy had an 

insurable interest. 

 

B. The Policy retained its insurable interest after Sydney Hicks 

assigned his beneficial interest to Presidential. 

New Tejas allows free assignability of interests in a policy after a policy 

becomes effective. Section 1409(c) requires that an insurable interest exists “at the 

time the contract of life . . . insurance becomes effective, but need not exist at the 

time the loss occurs.” N. Tej. § 1409(a) (emphasis added). In other words, because 

the loss can occur at any time, New Tejas allows third parties to gain an interest in 

a policy after the effective date.  See id.; Lincoln Nat’l Life Ins. Co. v. Gordon R.A. 

Fishman Irrevocable Life Trust, 638 F. Supp. 2d 1170, 1177 (C.D. Cal. 2009) (“Thus, 

once purchased, a policy is freely alienable.”). 
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Moreover, section 1409(c) is essentially a codification of a common law 

exception to insurable interests for life insurance policies.  Compare N. Tej. § 1409(c) 

with Grigsby v. Russell, 222 U.S. 149, 154–56 (1911). As Justice Holmes said in 

Grigsby, “[s]o far as reasonable safety permits, it is desirable to give life policies the 

ordinary characteristics of property.” Id. at 156. Here, balancing the need to protect 

policy holders’ investments and the need to protect the insured from speculation on 

their lives, the New Tejas legislature determined that “reasonable safety” did not 

require an insurable interest after a policy becomes effective. See id. at 154–56; N. 

Tej. § 1409(c). 

Thus, after the Policy went into effect, Sydney Hicks’ assignment of his 

beneficial interest in the Trust had no effect on the Policy’s insurable interest under 

New Tejas law. Presidential obtained an interest in the Policy after it became 

effective and therefore did not need an insurable interest in Don Juan Hicks’ life. 

(R. at 8); see Fishman, 638 F. Supp. at 1177. Similarly, Sydney Hicks had the right 

to sell or assign his beneficial interest to Presidential. See id. Consequently, it 

simply does not matter that Presidential obtained a beneficial interest from Sydney 

Hicks.  

In short, after a policy takes effect, New Tejas allows free assignability of 

interests in that policy. After the Policy went into effect, Sydney Hicks had the right 

to assign his beneficial interest, and Presidential had the right to purchase it. 

Neither of these actions deprived the Policy of an insurable interest. 
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C. The Policy’s insurable interest does not depend on Sydney Hicks’ 

intent. 

Given that an insurable interest existed when the Policy became effective and 

that Presidential had the right to acquire a beneficial interest, the district court 

erred by considering Sydney Hicks’ intent. The court found that the Policy lacked an 

insurable interest, but not because the Trust, Sydney Hicks, or Don Juan Hicks 

lacked an insurable interest.  Rather, the court held the Policy lacked an insurable 

interest because Sydney Hicks intended to sell his beneficial interest in the Trust to 

Presidential. (R. at 14) (holding the Policy lacked an insurable interest at inception 

“due to the pre-arranged deal of the investors to procure ownership and beneficial 

interest in the Policy.”).   

The district court erred in its analysis and holding in two ways: (1) New Tejas 

law imposes no such expansive theory of insurable interests, and (2) even if New 

Tejas’ law contemplated intent, there is no evidence that Sydney Hicks intended to 

transfer his beneficial interest before the Policy became effective. 

1. Under New Tejas, intent to transfer benefits at inception is 

irrelevant. 

Section 1409 only requires that “[a]n insurable interest shall be required to 

exist at the time the contract of life . . . insurance becomes effective, but need not 

exist at the time the loss occurs.” N. Tej. § 1409(c).  This unambiguously requires 

that an insurable interest only exists at inception.  See Principal Life Ins. Co. v. 

DeRose, No. 1:08-CV-2294, 2011 WL 4738114, at *6 n.12 (M.D. Pa. Oct. 5, 2011) 

(addressing similar language and concluding that “the statute unambiguously 
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addresses . . . that life insurance policies may be assigned if an insurable interest 

existed at inception.”). 

“Intent” cannot simply be read into the statute. The “cardinal canon” of 

statutory interpretation is that “courts must presume that a legislature says in a 

statute what it means and means in a statute what it says there.” Connecticut Nat’l 

Bank v. Germain, 503 U.S. 249, 253–54 (1992). “When the words of a statute are 

unambiguous, then, this first canon is also the last: ‘judicial inquiry is complete.’” 

Id. at 254. 

Nor would New Tejas be alone in reaching this result. New Tejas’ statute is 

not unique.  California’s pre-2010 insurable interest statute similarly provided that 

“[a]n insurable interest shall be required to exist at the time the contract of life . . . 

insurance becomes effective, but need not exist at the time the loss occurs.” Cal. Ins. 

Code § 10110.1(d) (West 2004).  Faced with this almost identical statute, California 

courts have uniformly found that “intent” cannot be read into the statute. Lincoln 

Nat’l Life Ins. Co. v. Gordon R.A. Fishman Irrevocable Life Trust, 638 F. Supp. 2d 

1170, 1177 (C.D. Cal. 2009); Lincoln Life and Annuity Co. of N.Y. v. Berck, No. 

D056373, 2011 WL 1878855, at *7 (Cal. Ct. App. May 17, 2011) (unpublished). 

Numerous other jurisdictions have come to similar results. See e.g., DeRose, 2011 

WL 4738114, at *6; Kramer v. Phoenix Life Ins. Co., 940 N.E.2d 535, 553 (N.Y. 

2010). 

Although some courts have found that intent still matters, those jurisdictions 

have a strong common-law tradition of considering intent.  See PHL Variable Ins. 
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Co. v. Price Dawe 2006 Ins. Trust, 28 A.3d 1059, 1071 (Del. 2011) (applying a 

“nearly one hundred year[]” old common-law tradition).  New Tejas does not have a 

comparable common-law tradition. Thus, no party contracting in New Tejas would 

have notice that the statute included an implied term that a party cannot intend to 

transfer benefits at a policy’s inception. See Landgraf v. USI Film Prods., 511 U.S. 

244, 265 (1994) (“[I]ndividuals should have an opportunity to know what the law is 

and to conform their conduct accordingly.”). 

Even if the common law in a handful of other states imposes an “intent not to 

transfer” requirement, that common law cannot displace the words of the New Tejas 

legislature.  If the New Tejas legislature aimed to void policies where the insured or 

beneficiary intended to sell their benefits, presumably the legislature would have 

included the word “intent” in the statute. DeRose, 2011 WL 4738114, at *6 

(“Presumably, if the General Assembly intended [such a result] . . . they would have 

included . . . some variation to implicate the intent of the transferor.”); see Cannon 

v. Univ. of Chicago, 441 U.S. 677, 694–98 (1979) (“It is always appropriate to 

assume that our elected representatives . . . know the law.”). 

Guaranty Life may urge this Court to consider that Presidential paid the 

Policy’s premiums through Sydney Hicks. (See R. at 12). And Guaranty Life may 

urge this Court to consider that Sydney Hicks transferred the Policy’s benefits to 

Presidential several days after the Policy became effective. (See R. at 8). But these 

factors are simply indicia of intent, and New Tejas law imposes no “intent” 

requirement.  See Life Prod. Clearing, LLC v. Angel, 530 F. Supp. 2d 646, 654 
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(S.D.N.Y. 2008) (stating that courts examining intent “consider factors such as 

whether the insured paid premiums and the length of time the insured held the 

policy before assigning it.”).  Moreover, these factors are simply common law factors 

that have no place in an unambiguous statutory scheme. See Steinback v. 

Diepenbrock, 52 N.E. 662, 664 (N.Y. 1899) (“The intention of the parties procuring 

the policy would determine its character . . .); Kramer, 940 N.E. at 553 (“[T]he 

common law [under Steinback] has been modified by unambiguous statutory 

language”). 

Guaranty Life also may urge this Court to look past the form of the 

transaction to its substance. But the substance of the transaction is still this: if Don 

Juan Hicks had died one day after the Policy took effect, Guaranty Life would have 

paid benefits to the Trust, and the Trust would have distributed those benefits to 

Sydney Hicks. (Ex. 3 at 1–2; R. at 7). Voiding this Policy because Don Juan Hicks 

had the good fortune not to die one day after the Policy took effect makes as little 

practical sense as legal sense. Under New Tejas’ statute, an insurable interest does 

not contemplate an arbitrary time period after a policy takes effect.  A policy need 

only have an insurable interest “at the time the contract of life . . . insurance 

become effective.” N. Tej. § 1409(c). 

In sum, an insurable interest does not depend on a beneficiary’s intent, and 

the district court erred when it considered Sydney Hicks’ intent to assign his 

interest to Presidential. As a result, this Court should find that the district court 

improperly voided the Policy. 



18 

 

2. Even if New Tejas courts examine intent, there is no evidence 

Sydney Hicks intended to transfer his interest before the 

Policy became effective. 

Even if the New Tejas statute allowed courts to consider intent, the most 

reliable indicia of intent is the Policy itself. As Justice Holmes said, “[w]hen a policy 

of insurance is issued, the import of the transaction, as everyone understands, is 

that the document embodies the contract. It is the dominant, as it purports to be the 

only and entire, expression of the parties’ intent.” Lumber Underwriters of N.Y. v. 

Rife, 237 U.S. 605, 609 (1915).  Even if intent mattered, without any common law 

tradition of relying on other factors, this Court should consider only the contract 

itself, which unequivocally states that neither Sydney Hicks nor the Trust had any 

intention of selling or assigning the Policy.  (R. at 8; Ex. 3 at 2). 

 Moreover, those courts that have allowed a policy to be voided due to “intent” 

have also imposed an additional requirement beyond just a beneficiary’s intent; 

there must be evidence of a mutual agreement between the transferor and the 

transferee. See First Penn-Pac. Life Ins. Co. v. Evans, 313 F. App’x 633, 636 (4th 

Cir. 2009) (applying Arizona law); Sun Life Assurance Co. of Can. v. Paulson, No. 

CIV. 07-3877(DSD/JJG), 2008 WL 451054, at *2 (D. Minn. Feb. 15, 2008) (applying 

Minnesota law).  

In this case, the district court found no evidence of a mutual agreement 

between Sydney Hicks and Presidential before the Policy became effective. The 

Trust does not dispute that Reggie Hightower intended to have Sydney Hicks 

transfer his benefits. Reggie Hightower said as much when he emailed Presidential 
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almost two months before the Policy became effective. (R. at 10) (“[W]e should be 

able to flip [Don Juan Hicks’] policy for 3% of the face value.”).  

However, that single email between Reggie Hightower and Presidential is not 

evidence that Sydney Hicks and Presidential ever had an agreement. As here, the 

court in Hartford was faced with a situation where the only evidence of intent was 

an email between an insurance agent and a third party. Hartford Life & Annuity 

Ins. Co. v. Doris Barnes Family 2008 Irrevocable Trust, No. CV 10-7560 PSG(DTBx), 

2012 WL 688817, at *5 (C.D. Cal. Feb. 3, 2012) (“As for the supposed agreement to 

sell the Policy . . . Hartford relies on an email sent from [the third party] to [an 

insurance agent].”). Because the beneficiary was not a party to the email, the court 

concluded that the email could not serve as evidence that the beneficiary intended 

to sell his interest. Id.  

Likewise, Sydney Hicks was not a party to the email, and this single email 

cannot prove that Sydney Hicks had an agreement to sell the Policy to Presidential 

before it was purchased. Reggie Hightower’s intentions cannot be imputed to 

Sydney Hicks. 

Even if New Tejas courts would examine a beneficiary’s intent, the district 

court erred in its analysis.  There is no evidence that Sydney Hicks was even in 

contact with Presidential before the Policy came into effect, much less that they had 

an agreement. Therefore, this Court should find that the Policy did not lack an 

insurable interest, or, at the very least, that judgment as a matter of law was 

inappropriate and that Sydney Hicks’ intent is a question of fact for the jury. See 
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Devereaux v. Abbey, 263 F.3d 1070, 1076 (9th Cir. 2001) (“[T]he party seeking 

summary judgment bears the burden of demonstrating the absence of a genuine 

dispute as to any material fact.”). 

 

D. Alternatively, Guaranty Life is estopped from arguing that the 

Policy lacked an insurable interest. 

Courts are split as to whether estoppel applies in the insurable interest 

context.  See, e.g., Rogers v. Atl. Life Ins. Co., 133 S.E. 215, 220 (S.C. 1926) 

(estopping life insurance company from arguing that named insured lacked an 

insurable interest when insurance agent wrote policy despite knowing that insured 

lacked such interest); but see Beard v. Am. Agency Life Ins. Co., 550 A.2d 667, 688 

(Md. 1988) (finding that estoppel does not apply “based on society’s interest in 

discouraging [wager] contracts”).  New Tejas has not decided this issue, but 

allowing estoppel is the equitable result. 

When an insurance company has notice of all of the relevant facts, continues 

to accept premium payments, and fails to rescind a policy during the contestability 

period, it should be estopped from asserting that the policy has no insurable 

interest. See Sec. Ins. Co. of New Haven v. White, 236 F.2d 215, 219 (10th Cir. 1956) 

(“[I]f an insurer with knowledge of facts which would bar liability . . . continues to 

recognize liability by treating the policy as being in force and effect, it waives the 

bar and becomes estopped to plead such facts to escape liability.”); see also McGehee 

v. Farmers Ins. Co., 734 F.2d 1422, 1424–25 (10th Cir. 1984). 
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For a century, life insurance has been considered as much of an investment 

as an indemnity. Grigsby, 222 U.S. at 156 (“[L]ife insurance has become in our days 

one of the best recognized forms of investment.”).  The insured, as investors, should 

be able to rely on their premium payments providing a calculated return in the 

future. See E. Allan Farnsworth, Contracts § 5.1 (4th ed. 2004) (“One of the factors 

that a court will weigh in favor of enforceability is the public interest in protecting 

the justified expectations of the parties.”). 

Here, Guaranty Life’s own underwriters had notice of the relevant facts. 

Guaranty Life’s underwriters knew before they issued the Policy that Don Juan 

Hicks was a cab driver, that he claimed a net worth of $1.2 billion dollars, and that 

a third party would likely be paying the premiums. (R. at 11 “A $1.2 billion cab 

driver? Game over.”); (R. at 11 “Have we looked at any third parties that may be 

driving the Hicks application?”).   

Despite having notice of all of the relevant facts, Guaranty Life continued to 

accept premium payments and failed to rescind the Policy during the contestability 

period. (R. at 13 n.11). As a result, Guaranty Life should be estopped from now 

asserting that the Policy has no insurable interest. See White, 236 F.2d at 219; 

Rogers, 133 S.E. 215, 220. 

Moreover, Guaranty Life should be estopped from bringing an insurance 

fraud claim in the guise of an insurable interest challenge. Guaranty Life’s chance 

to challenge the Policy for fraud ended when the contestability period ended. (R. at 

12). Insurable interest laws serve to protect the public, not the insurance 
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companies. See Grigsby, 222 U.S. at 154 (stating that the public policy of insurable 

interests is to protect the insured from those who might have a “sinister” financial 

interest in having the insured’s life end).  If Guaranty Life’s claim is that the Trust 

defrauded Don Juan Hicks, or that the Trust is a sham, then that is a remedy for 

Don Juan Hicks to seek.  See Restatement (Third) of Trusts § 12 cmt. b (2003) 

(“[T]he settlor can set the trust aside if its creation was induced by fraud, duress, or 

undue influence.”). 

However, even if Guaranty Life is not estopped from claiming the Policy lacks 

an insurable interest, the district court still erred in considering Sydney Hicks’ 

intentions. The Policy had an insurable interest at the outset, and Sydney Hicks 

had a right to assign his beneficial interest after the Policy went into effect. This 

Court should find that the Policy had an insurable interest under New Tejas law, or 

that the Policy’s insurable interest was at least a question for the jury. Therefore, 

this Court should reverse the district court and remand for further proceedings 

consistent with this finding. 

 

II. If the Policy is unenforceable for lack of an insurable interest, the 

premiums must be returned to the Trust. 

Similar to the issue of whether the Policy had an insurable interest at 

inception, neither New Tejas’ statute nor New Tejas precedent addresses whether 

premium payments should be returned if a policy lacks an insurable interest.  

However, for over a century courts have repeatedly required a return of premiums if 

a policy lacks an insurable interest. See Ga. Home Ins. Co. v. Rosenfield, 95 F. 358, 
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363 (6th Cir. 1899); Tyrie v. Fletcher, (1777) 98 Eng. Rep. 1297 (K.B.) 1298; 2 Cowp. 

666, 668. 

If this Court finds that the Policy lacked an insurable interest, then this 

Court should follow this well-established view and return the premiums to the 

Trust, as ordered by the district court.  Therefore, this Court should affirm this 

portion of the district court’s holding for two reasons: (1) a void, rather than 

voidable, policy requires Guaranty Life to return the premiums, and (2) principles of 

rescission require Guaranty Life to return the premiums. 

 

A. A void, rather than voidable, policy requires an insurer to return 

the premiums. 

Like any contract, life insurance contracts are a bargained-for exchange: 

premiums are paid in exchange for the insurer taking on the risk that an individual 

may die at any time. See 3 Lee R. Russ & Thomas F. Segalia, Couch on Insurance 

§ 69:2 (3d ed. 2006). If the premiums are paid but the insurer never assumes any 

risk, both case law and common sense dictate that the premiums should be 

returned.  If the Policy lacks an insurable interest, Guaranty Life must return the 

premiums because: (1) the Policy is void ab initio, not voidable at Guaranty’s 

discretion, and (2) Guaranty Life has not assumed any risk. 

1. If the Policy lacks an insurable interest, it is void ab initio, 

not voidable. 

The clear majority of the states hold that a policy that lacks an insurable 

interest is void, rather than voidable. PHL Variable Ins. Co. v. Price Dawe 2006 Ins. 
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Trust, 28 A.3d 1059, 1067 & 1067 n. 18 (Del. 2011) (stating that this is the majority 

view and providing a comprehensive list of jurisdictions that have considered the 

question).  A voidable policy means the policy is “at the option of the innocent party 

. . . enforceable against at least one party.” Id. at 1067 (quoting Dougherty v. 

Mieczkowski, 661 F. Supp. 267, 274 (D. Del. 1987)). On the other hand, a void policy 

is void ab initio—“from the beginning.” Id. There is no contract “no matter what the 

intentions of the parties.” Id.  A contract is void ab initio if the problem “[goes] to 

the very character of the contract itself.” E. Allan Farnsworth, Contracts § 4.10 (4th 

ed. 2004); see Price Dawe, 28 A.3d at 1067.   

In the vast majority of jurisdictions, insurable interest laws are a matter of 

public policy. Price Dawe, 28 A.3d at 1067 n. 18. The public has an interest in 

protecting individuals from being insured by those who might have a “sinister” 

financial interest. See Grigsby, 222 U.S. at 154. Therefore, a policy without an 

insurable interest is against public policy—it never legally existed.  

As a result, an insurer can bring a claim for lack of insurable interest after 

the contestability period because there was no contract in the first place—public 

policy never allowed it to exist. Price Dawe, 28 A.3d at 1067. A contestability period, 

even a statutorily required contestability period like New Tejas’, is primarily a 

contractual term. Id. at 1066 (stating the contestability period is a “mandatory 
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contractual term”).2 Contractual terms cannot violate public policy. Id. Because 

public policy trumps contractual terms, a policy is void ab initio, notwithstanding 

the contestability period. See id. 

 However, there is a minority view espoused by New York and Michigan. In 

those states, a policy without an insurable interest at inception is voidable, rather 

than void. See New England Mut. Life Ins. Co. v. Caruso, 535 N.E.2d 270, 271 (N.Y. 

1989); Bogacki v. Great–West Life Assurance Co., 234 N.W. 865, 866–67 (Mich. 

1931).  In reaching this conclusion, these courts have emphasized the importance of 

policy holders relying on a definite point at which their premium payments 

guarantee a future benefit. See Caruso, 535 N.E.2d at 272; Bogacki, 234 N.W. 866. 

As a result, in New York and Michigan, a party can only bring a lack of insurable 

interest claim before the contestability period. 

If the Policy lacks an insurable interest, then district court also properly held 

that the Policy must be void ab initio, not voidable. (See R. at 14). The parties agree 

that Guaranty Life can challenge the Policy’s insurable interest after the 

contestability period. (C.R. at 1 n.1). But the reason Guaranty Life can bring this 

action after the contestability period is because a policy that lacks an insurable 

interest is void, not voidable. See Price Dawe, 28 A.3d at 1067. If the lack of an 

insurable interest merely made the Policy voidable, Guaranty Life would be barred 

                                                
2 Like the Delaware statute, New Tejas’ mandated contestability period is couched 

in contractual language.  Compare 18 Del. C. § 2908 (2011) (“There shall be a 

provision that the policy shall be incontestable . . . .”) (emphasis added) with N. Tej. 

§ 1407 (“All life insurance policies . . . shall contain in substance a provision stating 

that the policy shall be incontestable . . . .”) (emphasis added). 
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from pursuing its claim altogether after the contestability period. See Caruso, 535 

N.E.2d at 271.   

Moreover, New Tejas courts have not addressed this issue. Neither is there 

an established public policy that would support the minority view. As a federal 

court sitting in diversity jurisdiction, it is wholly appropriate for this Court to 

conclude that New Tejas would follow the vast majority of other states. See, e.g., 

Berrier v. Simplicity Mfg., Inc., 563 F.3d 38, 45–46 (3d Cir. 2009) (“In the absence of 

a controlling decision by the Pennsylvania Supreme Court, a federal court applying 

that state’s substantive law must predict how Pennsylvania’s highest court would 

decide this case.”). Public policy requires a life insurance policy to have an insurable 

interest to exist at all. Public policy trumps contractual terms; if the Policy lacks an 

insurable interest, it must be void ab initio.   

2. If the Policy is void ab initio, the premiums must be returned 

because Guaranty Life never assumed any risk. 

If the insurer never incurs the risk of ever paying out on a policy because the 

“policy was void ab initio, the insured is entitled to a return of all premiums paid.” 

In re Tex. Ass’n of Sch. Boards, Inc., 169 S.W.3d 653, 659 (Tex. 2005). An insurance 

contract has two essential elements: “[t]he payment of the premium by the insured 

and the assumption of a specified risk by the insurer.” 3 Lee R. Russ & Thomas F. 

Segalia, Couch on Insurance § 69:2 (3d ed. 2006). It follows that premiums cannot 

be returned once the insurance company accepts that risk. Tex. Ass’n of Sch. 

Boards, Inc., 169 S.W.3d at 659. The insured pays premiums not because the event 

will occur, but because the insurance company will pay out if the event does occur. 
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Id. (“[A] homeowner who had paid fire insurance premiums for a lifetime cannot 

reclaim those premiums because no fire occurred.” (quoting John E. Murray, Jr., 

Murray on Contracts § 105(C) (4th ed. 2001)).  

But when there was, in fact, no contract, the insurance company never 

assumed any risk. Id. Because the insurer never assumed any risk as consideration 

for the bargain, the insurance company must return all premiums paid. Id. 

Otherwise, the insurance company is essentially left with an ace up its sleeve; if the 

insured filed a claim, the policy could be declared void ab initio. 

The return of premiums has been the accepted rule in the United States for 

at least a century and dates as far back as Lord Mansfield’s 1777 opinion. See Ga. 

Home Ins. Co. v. Rosenfield, 95 F. 358, 363 (6th Cir. 1899); Mailhoit v. Metro. Life 

Ins. Co., 32 A. 989, 990 (Me. 1895) (stating that premiums would have been 

recoverable if the policy were void); Tyrie v. Fletcher, (1777) 98 Eng. Rep. 1297 

(K.B.) 1298; 2 Cowp. 666, 668. Most jurisdictions outside of New Tejas have a 

similar common law tradition; if no risk attaches, the premiums must be returned.  

See, e.g., Jones v. St. Paul Fire & Marine Ins. Co., 118 F.2d 237, 238 (5th Cir. 1941) 

(applying Texas law and stating that “if there is no contract . . . there would be no 

consideration for the premium and it must be returned.”). 

Here, if the district court properly held that the Policy was void ab initio, 

then the district court also properly held that the premiums must be returned. (R. 

at 14). Guaranty Life assumed no risk on the Policy in exchange for the premiums 

paid by the Trust. Consequently, the premiums must be returned to the Trust. To 
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hold otherwise would encourage insurance companies to bring suit as late as 

possible, collecting premiums risk-free all the while. See Sun Life Assurance Co. of 

Can. v. Berck, 719 F. Supp. 2d 410, 418–19 (D. Del. 2010).   

Guaranty Life claims it should retain the premiums because it has been the 

victim of fraud.  (R. at 11). But even if all of Guaranty Life’s allegations are true, 

this does not change the fact that Guaranty Life never assumed any risk on the 

policy. Misrepresentations by the insured do not change that fact.  Neither do they 

change the legal principle that retaining premiums requires taking on risk. See 

Diaz v. Fla. Ins. Guar. Ass’n, Inc., 650 So. 2d 675, 676 (Fla. Dist. Ct. App. 1995) 

(requiring a return of premiums even though the policy was void ab initio “based on 

appellants’ misrepresentations as to the nature of the insured structure.”); Autumn 

Ridge, L.P. v. Acordia of Va. Ins. Agency, Inc., 613 S.E.2d 435, 439 (Va. 2005) (“[N]or 

shall [the insurer] retain the premium if in fact he runs no risk at all, though it be 

by the neglect, or even the fault of the party insuring, that the risk be not run.” 

(emphasis added)). The Trust has committed no fraud, but even if it had, fraud does 

not supplant risk. 

In sum, if the Policy lacks an insurable interest, the premiums must be 

returned to the Trust. It is well-established that if no risk attaches, the premiums 

must be returned. If the New Tejas legislature intended to modify this general rule, 

it could have done so by statute. See Cannon v. Univ. of Chicago, 441 U.S. 677, 694–

98 (1979) (“It is always appropriate to assume that our elected representatives 

. . . know the law.”). 
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B. Principles of rescission require Guaranty Life to return the 

premiums. 

The district court correctly applied general principles of rescission in this 

case. (R. at 14). This Court should affirm the district court’s holding that Guaranty 

Life must return all premiums because: (1) principles of rescission apply to void ab 

initio policies; (2) principles of rescission require a return of premiums; and (3) 

there is no basis for Guaranty Life’s claim that it is equitably entitled to retain the 

premiums. 

1. Principles of rescission apply to void ab initio policies. 

Whether a policy is void ab initio or rescinded, the effect is the same. 

Rescission is “the unmaking of a contract” and “to rescind a contract is not merely to 

terminate it but to abrogate it and undo it from the beginning.” Abdallah, Inc. v. 

Martin, 65 N.W.2d 641, 644 (Minn. 1954). Void ab initio similarly means the 

contract is “void at the outset” or void “‘from the beginning’” PHL Variable Ins. Co. 

v. Price Dawe 2006 Ins. Trust, 28 A.3d 1059, 1067 (Del. 2011).  The difference is that 

“rescission is an elective remedy,” but if a policy is declared void ab initio, parties 

cannot “elect to give effect to the policy.” TTSI Irrevocable Trust v. ReliaStar Life 

Ins. Co., 60 So. 3d 1148, 1150 (Fla. Dist. Ct. App. 2011).  

In the end, the route may be different, but the result is the same—it is the 

“unmaking” of the policy “from the beginning.” Martin, 65 N.W.2d at 644.  “[W]hen 

a policy is rescinded it is considered as void ab initio, and is considered never to 

have existed.” Vest v. Richardson, 253 So. 2d 97, 101 (La. Ct. App. 1971); see 1 
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Benedict M. Lenhart et al., Appleman on Insurance § 4.15 (2d ed. 2009) (reaching 

the same conclusion). 

  As a result, principles of rescission inform a court’s determination of what 

happens after it declares a contract void ab initio. For this reason, many courts, like 

the district court below, use the terms interchangeably. (R. at 14) (declaring the 

Policy void ab initio, then holding that Guaranty must “return all premiums 

following a policy rescission.”); see, e.g., Principal Life Ins. Co. v. Lawrence Rucker 

2007 Ins. Trust, 774 F. Supp. 2d 674, 681–82 (D. Del. 2011) (declaring the policy 

void ab initio, then relying on rescission cases for the proposition that the insurer 

cannot elect both rescission and retention of the premiums).  

Relying on principles of rescission in this case is particularly relevant in light 

of the New Tejas statute. New Tejas’ insurable interest statute says nothing about 

the remedy for a policy that lacks an insurable interest. See N. Tej. § 1409. 

Additionally, New Tejas has no relevant case law regarding a remedy. However, 

New Tejas’ life insurance laws do speak of rescission. N. Tej. § 1408. Because the 

effect is the same and New Tejas’ statute is silent on the effect of a policy that lacks 

an insurable interest, general principles of rescission should guide this Court’s 

remedy if the Policy is declared void ab initio. See Rucker, 774 F. Supp. 2d at 681–

82. 

2. Principles of rescission require premiums to be returned. 

Generally, rescission requires a return to the status quo. Parties are placed in 

the position they were in prior to the contract by requiring each to return “whatever 
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he has received under the contract.” Delta Investing Corp. v. Moore, 366 F.2d 516, 

520 (6th Cir. 1966). For a life insurance policy, this requires “the refund by [the 

insurer] of any premiums and the repayment by [the insured] of any proceeds 

advance which they may have received.” Imperial Cas. & Indem. Co. v. Sogomonian, 

198 Cal. App. 3d 169, 184 (Ct. App. 1988); see Lincoln Nat’l Life Ins. Co. v. Snyder, 

722 F. Supp. 2d 546, 564 (D. Del. 2010). 

There is one limited exception to this general rule: “[r]escission of a contract 

on ground of fraud will not always be denied merely because parties cannot be 

placed in status quo.” Moore, 366 F.2d at 521 (internal quotations omitted).  In 

other words, this exception only applies when it is “impossible, impractical, or futile 

to restore the consideration.” Id. 

Here, a return to the status quo is entirely feasible.  The Trust has not 

received a proceeds advance and has nothing to return. Guaranty Life has received 

$4,779,135 in premium payments. (R. at 12). Guaranty Life cannot claim that it is 

“impossible, impractical, or futile” to restore the premium payments because the 

premiums have already been entered into the registry of the district court. (R. at 

13); Moore, 366 F.2d at 521. 

Granted, a few courts have refused to return parties to the status quo, 

arguing the “the law will not assist either party to an illegal contract; the law leaves 

the parties where it finds them.” Design-4 v. Masen Mountainside Inn, Inc., 372 

A.2d 640, 642 (N.J. Super. 1977); TTSI Irrevocable Trust v. ReliaStar Life Ins. Co., 

60 So. 3d 1148, 1150 (Fla. Dist. Ct. App. 2011) (refusing to restore parties to status 
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quo after finding no insurable interest). This argument may have an intuitive 

appeal. It generally makes sense to say that parties involved in a wholly illegal 

enterprise must be left where they are found in order to discourage certain kinds of 

conduct.  For example, no one should expect a court to return money exchanged 

when two people form a contract to rob a store. Cf. William Rennick Riddell, A Legal 

Scandal Two Hundred Years Ago, 16 A.B.A.J. 422, 422 (1930) (describing “‘the 

legendary case of a highwayman against his comrade of the road for a partnership 

account of his plunder’”). 

However, it makes little sense for a court to leave “the parties where it finds 

them” in the life insurance context. Design-4, 372 A.2d at 642. No court claims that 

life insurance is a wholly illegal enterprise. Further, neither Guaranty Life nor the 

Trust would have notice that New Tejas courts would consider this Policy wholly 

illegal. See Landsgraf v. USI Film Prods., 511 U.S. 244, 265 (1994) (“‘[I]ndividuals 

should have an opportunity to know what the law is and to conform their conduct 

accordingly.’”). 

In short, principles of rescission require that, when feasible, the parties must 

be returned to the position they were in before the contract was formed. Moore, 366 

F.2d at 521. Here, that remedy is entirely feasible and requires Guaranty Life to 

return the premiums to the Trust.    

3. There is no basis for Guaranty Life’s claim that it is 

equitably entitled to retain the premiums.  

Despite this general rule on rescission, Guaranty Life maintains that it has 

been defrauded and therefore is entitled to “equitable balancing of the parties 
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following rescission of the Policy.” (R. at 14).  There is “no legal, factual, or equitable 

basis” for this claim. PHL Variable Ins. Co. v. Faye Keith Jolly Irrevocable Life Ins. 

Trust, 460 F. App’x 899, 902 (11th Cir. 2012) .  

First, Guaranty Life cannot have its “cake and [eat] it too.” Gonzalez v. Eagle 

Ins. Co., 948 So. 2d 1, 2 (Fla. Dist. Ct. App. 2006). Even if there were any fraud on 

the part of the Trust, “one cannot in equity seek to rescind a contract . . . on the 

ground of fraud, and at the same time retain the benefits derived from that 

contract.” Corbitt v. Harris, 354 S.E.2d 637, 639 (Ga. App. 1987), overruled on other 

grounds by 261 Ga. 491, 405 S.E.2d 474 (1991).  In short, traditional rules of equity 

prevent “an insurer from both rescinding a policy and retaining the premiums.” 

Lincoln Nat’l Life Ins. Co. v. Snyder, 722 F. Supp. 2d 546, 565 (D. Del. 2010) (citing 

Sannini v. Casscells, 401 A.2d 927, 927 (Del. 1979)). Here, Guaranty Life cannot 

have it both ways—it cannot deny the Policy, but retain the benefits it derived from 

the Policy. Therefore, it must return the premiums to the Trust. 

Second, equitable retention of premiums by the insurer is an affirmative 

claim, not a defense. See Principal Life Ins. Co. v. Lawrence Rucker 2007 Ins. Trust, 

774 F. Supp. 2d 674, 680 (D. Del. 2011). Accordingly, Guaranty Life must prove that 

it has “come to court with clean hands.” Id. Guaranty Life has not done so. In fact, 

the opposite appears true—Guaranty Life, through its underwriters, knew before 

they issued the Policy that Don Juan Hicks was a cab driver, that his net worth was 

probably not $1.2 billion dollars, and that a third party would likely be paying the 
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premiums. (R. at 11 “A $1.2 billion cab driver? Game over.”); (R. at 11 “Have we 

looked at any third parties that may be driving the Hicks application?”). 

 Third, even if fraud is determinative, there is no evidence of fraud on the part 

of the Trust. The district court did not make any finding of fraudulent activity on 

the part of the Trust, nor was it asked to. See Rucker, 774 F. Supp. 2d at 679–80 

(explaining that a finding that the trust was “a scheme or plan to evade the law 

against wagering contract[s]” does not create a finding of fraud).  

More importantly, there was simply no evidence of fraud on the part of the 

Trust. As the Eleventh Circuit explained in Jolly, if a trustee signs that an 

application is “full, complete, and true to the best knowledge and belief of the 

undersigned,” then there is no fraud unless that trustee knew that there were false 

statements in the application. PHL Variable Ins. Co. v. Faye Keith Jolly Irrevocable 

Life Ins. Trust, 460 F. App’x 899, 901 (11th Cir. 2012).  The application that Bryan 

Jones, the original trustee, signed is nearly identical to the one in Jolly.  Bryan 

Jones signed that “all such statements . . . are full, complete, and true to the best 

knowledge and belief of the undersigned.” (Ex. 1). Guaranty Life provided no 

evidence to the district court that Bryan Jones knew that the statements in the 

application were false, for one simple reason: Bryan Jones did not know. Without 

any knowledge on the part of the trustee, there is no evidence the Trust acted 

fraudulently. See Jolly, 460 F. App’x at 901. 

Finally, the few courts that have allowed a party to both rescind a contract 

based on fraud and retain the benefits have based their decisions on long-standing 
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state policy. See e.g., PHL Variable Ins. Co. v. Lucille E. Morello 2007 Irrevocable 

Trust, 645 F.3d 965, 970 (8th Cir. 2011) (noting the court was bound by “the clear 

language by the Minnesota Supreme Court”). New Tejas has no such long-standing 

state policy. Rather this is an issue of first impression, and New Tejas has 

expressed no policy preference at all. Without more, this Court should follow the 

traditional rule of equity. Moreover, the traditional rule is based on sound public 

policy: “[i]f an insurance company could retain premiums while also obtaining 

rescission of a policy, it would have the undesirable effect of incentivizing insurance 

companies to bring rescission suits as late as possible, as they continue to collect 

premiums at no actual risk.” Sun Life Assur. Co. of Canada v. Berck, 719 F. Supp. 

2d 410, 418–19 (D. Del. 2010). 

Additionally, principles of contract and common sense dictate a return of 

premiums.  The Policy, the only agreement between the Trust and Guaranty Life, 

contemplates a return of the premiums in every situation where the Policy is voided 

or contested. The Policy’s “right to return” section explicitly says that the “policy 

will be void from its beginning” “for a refund of any premiums received.” (R. at 19). 

Similarly, section 21 provides that if Guaranty Life “contest[s] the validity of all or a 

portion of the face amount” for a “misstatement,” then Guaranty Life will provide “a 

return of any paid premium.” (R. at 20). The parties clearly contemplated a return 

of the premiums if the Policy were ever contested. 

In sum, if this Court finds the Policy lacks an insurable interest, Guaranty 

Life must return all premium payments to the Trust. If the Policy lacks an 
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insurable interest, it is void, not voidable, and Guaranty Life never assumed any 

risk. Because Guaranty Life never assumed any risk, Guaranty Life must return 

the premiums. Additionally, principles of rescission require a return of the 

premiums because the parties must be returned to their previous positions. Finally, 

there is no basis for Guaranty Life’s claim that it is equitably entitled to retain the 

premiums. Therefore, if this Court finds that the Policy lacked an insurable interest 

at inception, this Court should affirm the district court’s ruling that Guaranty Life 

must return all premiums to the Trust. 

 

CONCLUSION 

For these reasons, Appellant Hicks Irrevocable Life Insurance Trust 

respectfully requests this Court to find that the Policy has an insurable interest 

within the meaning of New Tejas law, or, alternatively, that the Policy’s insurable 

interest was a genuine issue of fact. If this Court denies that request, Appellant 

respectfully requests this Court to find that Appellee Guaranty Life Insurance 

Company is required to return all premium payments on the Policy to the Trust. 

Appellant asks this Court to reverse the District Court of New Tejas’ ruling 

that the Policy lacked an insurable interest, and to remand for further proceedings 

consistent with this finding. Alternatively, if this Court affirms that ruling, 

Appellant asks this Court to affirm the District Court of New Tejas’ additional 

ruling that the premium payments must be returned to the Trust. 

      Respectfully submitted, 

      Attorneys for Appellant  
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Appendix: Statutory Provisions 

 

New Tejas Statutes 

 

1) N. Tej. § 1407 – Incontestability provides: 

 

All life insurance policies, delivered or issued for delivery in this state, shall 

contain in substance a provision stating that the policy shall be incontestable 

after being in force during the life of the insured for a period of two years from 

its date of issue, and that, if a policy provides that the death benefit provided 

by the policy may be increased, or other policy provisions changed, upon the 

application of the policyholder and the production of evidence of insurability, 

the policy with respect to each such increase or change shall be incontestable 

after two years from the effective date of such increase or change, except in 

each case for nonpayment of premiums or violation of policy conditions relating 

to service in the armed forces. 

 

2) N. Tej. § 1408 – Rescission provides: 

 

If a representation is false in a material point, whether affirmative or 

promissory, the injured party is entitled to rescind the contract from the time 

the representation becomes false. 

 

3) N. Tej. § 1409 – Insurable Interest provides: 

 

(a) An insurable interest, with reference to life and disability insurance, is an 

interest based upon a reasonable expectation of pecuniary advantage through 

the continued life, health, or bodily safety of another person and consequent 

loss by reason of that person's death or disability or a substantial interest 

engendered by love and affection in the case of individuals closely related by 

blood or law. 

 

(b) An individual has an unlimited insurable interest in his or her own life, 

health, and bodily safety and may lawfully take out a policy of insurance on his 

or her own life, health, or bodily safety and have the policy made payable to 

whomsoever he or she pleases, regardless of whether the beneficiary 

designated has an insurable interest. 

 

(c) An insurable interest shall be required to exist at the time the contract of 

life or disability insurance becomes effective, but need not exist at the time the 

loss occurs. 

 

4) N. Tej. § 1409 – Insurable Interest (Amended August 28, 2009) provides: 
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(a) An insurable interest, with reference to life and disability insurance, is an 

interest based upon a reasonable expectation of pecuniary advantage through 

the continued life, health, or bodily safety of another person and consequent 

loss by reason of that person's death or disability or a substantial interest 

engendered by love and affection in the case of individuals closely related by 

blood or law. 

 

(b) An individual has an unlimited insurable interest in his or her own life, 

health, and bodily safety and may lawfully take out a policy of insurance on his 

or her own life, health, or bodily safety and have the policy made payable to 

whomsoever he or she pleases, regardless of whether the beneficiary 

designated has an insurable interest. 

 

(c) An insurable interest shall be required to exist at the time the contract of 

life or disability insurance becomes effective, but need not exist at the time the 

loss occurs. 

 

(d) Trusts and special purpose entities that are used to apply for and initiate 

the issuance of policies of insurance for investors, where one or more 

beneficiaries of those trusts or special purpose entities do not have an 

insurable interest in the life of the insured, violate the insurable interest laws 

and the prohibition against wagering on life. 

 

(e) Any device, scheme, or artifice designed to give the appearance of an 

insurable interest where there is no legitimate insurable interest violates the 

insurable interest laws. 

 

(f) This section shall not be interpreted to define all instances in which an 

insurable interest exists. 

 

(g) The 2009 Amendments are not to be applied retroactively. 

 

 


