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QUESTIONS PRESENTED 

1. Did the District Court properly declare the Policy void for lack of 

insurable interest where Sydney Hicks, the beneficiary, transferred the 

Policy’s beneficial interest to Presidential two days after accepting the 

Policy? 

2. Did the District Court properly order Guaranty to return all premiums 

paid on the Policy where the court declared the Policy void ab initio for 

lack of insurable interest? 



 ii

TABLE OF CONTENTS 

QUESTIONS PRESENTED ........................................................................................... i 

TABLE OF CONTENTS ................................................................................................ ii 

TABLE OF AUTHORITIES .......................................................................................... v 

OPINIONS BELOW ...................................................................................................... 1 

STATEMENT OF JURISDICTION .............................................................................. 1 

STATEMENT OF THE CASE ....................................................................................... 1 

SUMMARY OF ARGUMENT ....................................................................................... 5 

ARGUMENT .................................................................................................................. 7 

I. THE DISTRICT COURT PROPERLY DECLARED THE POLICY VOID FOR 
LACK OF INSURABLE INTEREST, OR ALTERNATIVELY, VOID FOR 
FALSE STATEMENTS IN THE APPLICATION. ............................................ 7 

	
A. The Policy is void for lack of an insurable interest because no party to 

the Policy had a substantial interest in Don Juan's life engendered by 
blood or law, and no party had a pecuniary interest in his life. ............. 7 
 
1. Don Juan had no insurable interest in his own life under 

§ 1409(b) because he did not “take out” the policy. ...................... 9 
 

2. No other party had an insurable interest in Don Juan's life 
under § 1409(a) because no party had a substantial interest in 
the his life engendered by blood or law, and no party had a 
reasonable expectation of pecuniary advantage through his 
continued life. .............................................................................. 13 

a. No party to the transaction had an insurable interest 
based on a blood or legal relationship with Don Juan. ... 13 

i. Sydney's interest in Don Juan's life based on their 
blood relationship was vitiated by Sydney's intent 
to transfer the Policy before it took effect. ............ 14 
 

ii. Neither Presidential nor Hightower had a prior 
legal relationship with Don Juan. ......................... 18 

 



 iii

iii. The Trust had no insurable interest because 
neither its trustee nor its beneficiary had such an 
interest. ................................................................... 20 

b. No party had a reasonable expectation of pecuniary 
advantage through Don Juan’s continued life because 
Don Juan had no assets. ................................................... 24 

B. Alternatively, the Policy is void for false statements contained in 
the Policy Application. ........................................................................... 26 

	
1. Statements on Don Juan's application are misrepresentations 

that render the Policy void because they are actually false and 
material to Guaranty's risk. ........................................................ 26 
 

2. Alternatively, statements on Don Juan's application are 
warranties and, because they are false, render the Policy void. 29 

	
C. Guaranty has not waived its right to challenge the Policy's validity 

because of retroactivity, incontestability, or negligence in issuing the 
Policy. ...................................................................................................... 31 

	
1. Guaranty’s arguments arise from the version of  § 1409 in effect 

at this suit's commencement without retroactively applying 
amended § 1409. .......................................................................... 31 
 

2. New Tejas's incontestability statute § 1407 does not preclude 
Guaranty's challenge to the Policy because the parties have 
waived incontestability.  .............................................................. 32 

 
3. Guaranty did not waive its right to challenge the Policy because 

it did not possess enough information to know about any 
misrepresentations when it accepted the Policy. ....................... 33 
 

II. THE DISTRICT COURT IMPROPERLY ORDERED GUARANTY TO 
RETURN THE PREMIUMS BECAUSE THE POLICY'S INVALIDITY, THE 
TRUST'S MISREPRESENTATIONS, OR GUARANTY'S EXPENDITURES 
PRECLUDE RESTITUTION............................................................................ 36 
 
A. Guaranty may retain the premiums because the Policy is void ab initio 

as against public policy. ......................................................................... 36 
 



 iv

1. The District Court wrongly applied principles of rescission to 
avoid insurance agreement. ....................................................... 37 
 

2. Restitution is improper because the Policy was declared void ab 
initio in violation of the public policy against wagering on 
human life. ................................................................................... 38 

 
B. Guaranty is entitled to retain premiums because Investors, through 

their STOLI scheme, had unclean hands in procuring the Policy. ...... 39 
 
1. The Trust has unclean hands because of the Trust and Don 

Juan’s misrepresentations on the policy application and SOCI.42 
 

2. Frank Kipp’s replacement of Bryan Jones as Trustee does not 
allow the Trust to escape the unclean hands doctrine. .............. 44 
 

C. Alternatively, Guaranty may retain the premiums to offset 
commission, underwriting, and other expenses incurred in issuing the 
policy, or as consideration for such expenses. ....................................... 45 
 
1. Guaranty may retain the premiums to offset its expenses 

because no disproportionate forfeiture would result. ................ 45 
 

2. Alternatively, Guaranty may retain the premiums as 
consideration for the risk it incurred in issuing the Policy. ...... 47 

CONCLUSION ............................................................................................................. 48 
	



 v

TABLE OF AUTHORITIES 

Cases 

Aetna Life Ins. Co. v. Hooker, 62 F.2d 805 (6th Cir. 1933) ........................................ 15 

A.G. Allebach, Inc. v. Hurley, 540 A.2d 289 (Pa. 1988) .............................................. 27 

Allstate Ins. Co. v. Boggs, 271 N.E.2d 855 (Ohio 1971) ........................................ 32,33 

AXA Equitable Life Ins. Co. v. Infinity Fin. Grp., LLC, 608 F. Supp. 2d 1349       
(S.D. Fla. 2009) ......................................................................................................... 15 

Baltimore Life Ins. Co. v. Floyd, 91 A. 653 (Del. Super. Ct. 1914) ............................ 11 

Batka v. Liberty Mut. Fire Ins. Co., 704 F.2d 684 (3d Cir. 1983) .............................. 27 

Beard v. Am. Agency Life Ins. Co., 550 A.2d 677 (Md. 1988) ........................ 19, 20, 36 

Bouley v. Cont'l Cas. Co., 454 F.2d 85 (1st Cir. R.I. 1972) ......................................... 26 

Bullock v. Life Ins. Co. of Miss., 872 So.2d 658 (Miss. 2004) ..................................... 27 

Butterworth v. Miss. Valley Trust Co., 240 S.W.2d 676 (Mo. 1951) .......................... 21 

Carton v. B&B Equities Group, LLC, 827 F. Supp. 2d 1235 (D. Nev. 2011) ....... 39, 48 

Caso v. First Colony Life Ins. Co., No. G030353, 2003 WL 21019625 
 (Cal Ct. App. May 7, 2003) ................................................................................. 21, 22 

Chamberlain v. Butler, 86 N.W. 481 (Neb. 1901) ....................................................... 14 

Chawla v. Transamerica, No. CIV.A. 03-CV-1215, 2005 WL 405405  
 (E.D. Va. Feb. 3, 2005) ....................................................................................... 21, 22 

Columbia Ins. Co. v. Lawrence, 35 U.S. 507 (1836) ................................................... 29 

Conn. Mut. Life Ins. Co. v. Luchs, 108 U.S. 498 (1883) ....................................... 19, 20 

Curry v. Wash. Nat’l Ins. Co., 194 S.E. 825 (Ga. Ct. App. 1937) ............................... 42 

Diaz v. Florida Ins. Guar. Ass'n, Inc., 650 So. 2d 675 (Fla. Dist. Ct. App. 1995)...... 43 

Elliott v. Knights of Modern Maccabees, 89 Pac. 929 (Wash. 1907) .......................... 42 

Estate of Bean v. Hazel, 972 S.W.2d 290 (Mo. 1998) ................................................. 19 

Gen. Dynamics Corp. v. United States, 131 S. Ct. 1900 (2011) ................................. 37 



 vi

Georgia Home Ins. Co. v. Rosenfield, 95 F. 358 (6th Cir. 1899) ................................ 42 

Gonzalez v. Eagle Ins. Co., 948 So. 2d 1 (Fla. Dist. Ct. App. 2006) ........................... 39 

Harris v. Gonzalez, 789 So. 2d 405 (Fla. Dist. Ct. App. 2001) ................................... 43 

Hartford Life & Annuity Ins. Co. v. Doris Barnes Family 2008 Irrevocable Trust, 
2012 U.S. Dist. LEXIS 17770 (C.D. Cal. Feb. 3, 2012) ........................................... 38 

Hellman v. Nat’l Council of Knights & Ladies of Sec., 200 S.W. 698 
 (Mo. App. 1917) .................................................................................................. 41, 42 

Himely v. S.C. Ins. Co., 12 Am. Dec. 623 (S.C. Const. App. 1817)............................. 42 

Hohenschutz v. Knights of Columbus, 186 S.W.2d 177 (Ark. 1945) ......................... 42 

Home Ins. Co. v. Cavin, 149 So. 800 (Miss. 1933) ...................................................... 42 

Hopkins v. Hopkins, 614 A.2d 96 (Md. 1992) ....................................................... 19, 20 

Hoyt v. Gilman, 8 Mass. 336 (Mass. 1811) ................................................................. 42 

In Re LeBlanc, 217 B.R. 365 (Bankr. D. Mass. 1998) ................................................ 21 

Jaber v. Prud. Ins. Co. of Am., 681 N.E.2d 478 (Ohio App. 1996) ............................. 33 

James v. Ins. Co. of N. Am., 18 S.W. 260 (Tenn. 1891) .............................................. 42 

Jeffries v. Economical Life Ins. Co., 89 U.S. (22 Wall.) 47 (1874) ....................... 29, 34 

Kaiser Aluminum & Chemical Corp. v. Bonjorno, 494 U.S. 827 (1990) 
 (Scalia, J., concurring) ............................................................................................. 35 

Lakin v. Postal Life & Cas. Ins. Co., 316 S.W.2d 542 (Mo. 1958) ........................ 11, 12 

Lewis v. Phoenix Mut. Life Ins. Co., 39 Conn. 100 (Conn. 1872) .............................. 42 

Life Product Clearing, LLC v. Angel, 530 F. Supp. 2d 646 (S.D.N.Y. 2008) ............. 15 

Lincoln Nat’l Life Ins. Co. v. Calhoun, 596 F. Supp. 2d 882 (D.N.J. 2009) ............... 16 

Lincoln Nat’l Life Ins. Co. v. Joseph Schlanger 2006 Ins. Trust, 2010 WL 2898315 
(D. Del. July 20, 2010) ................................................................................................ 7 

Lincoln Nat’l Life Ins. Co. v. Schwarz, No. 09-03361(FLW), 2010 WL 3283550 
(D.N.J. Aug. 18, 2010) .............................................................................................. 14 

Mayo v. Hartford Life Ins. Co., 354 F.3d 400 (5th Cir. 2004) .............................. 19, 20 



 vii

McDonald v. N. Benefit Ass’n, 131 P.2d 479 (Mont. 1942) ........................................ 42 

Metro. Life Ins. Co. v. Bowser, 20 Ind. App. 557 (Ind. Ct. App. 1898) ...................... 42 

Metro. Life Ins. Co. v. Freedman, 123 N.W. 547 (Mich. 1909) .................................. 42 

Mut. Benefits Life Ins. Co. v. JMR Elecs. Corp., 848 F.2d 30, 34 (2d Cir. 1988) ...... 28 

Mut. Sav. Life Ins. Co. v. Brown, 245 Ala. 423 (Ala. 1944) ........................................ 42 

N.Y. Life Ins. Co. v. Johnson, 923 F.2d 279, 281 (3d Cir. 1991) .......................... 29, 30 

Ohio Nat’l Life Assurance Corp v. Davis, No. 10 C 2386, 2011 WL 2680500  
 (N.D. Ill. July 6, 2011) ........................................................................................ 10, 12 

PHL Variable Ins. Co. v. Jolly, 800 F. Supp. 2d 1205 (N.D. Ga. 2011) ..................... 38 

PHL Variable Ins. Co. v. Morello, 645 F.3d 965 (8th Cir. 2011) ................................ 42 

PHL Variable Ins. Co. v. Price Dawe 2006 Ins. Trust, 28 A.3d 1059 
 (Del. 2011)............................................................................................... 10, 11, 14, 19 

Phoenix Life Ins. Co. v. LaSalle Bank N.A., 2009 U.S. Dist. LEXIS 26468 .............. 43 

Phoenix Mut. Life Ins. Co. v. Raddin, 120 U.S. 183, 189 (1887) ................................ 33 

Price Dawe, 28 A.3d at 1067 ....................................................................................... 33 

Principal Life Ins. Co. v. Lawrence Rucker 2007 Ins. Trust, C.A. No. 08-488-MPT, 
2012 WL 2401717 (D. Del. June 26, 2012) .............................................................. 17 

Provident Life & Accident Ins. Co. v. Hawley, 123 F.2d 479, 481–82 
 (4th Cir. 1941) .......................................................................................................... 37 

Pruco Life Ins. Co. v. Brasner, No. 10 80804 Civ., 2011 WL 134056  

 (S.D. Fla. Jan. 7, 2011) ..................................................................................... passim 

Schwartz v. U.S. Ins. Co., 21 F. Cas. 770 (Cir. Ct., D. Pa. 1818) ............................... 42 

Seaback v. Metro. Life Ins. Co., 113 N.E. 862 (Ill. 1916) ........................................... 42 

Security Mut. Life Ins. Co. v. Little, 178 S.W. 418 (Ark. 1915) ................................. 39 

Settlement Funding, LLC. v. AXA Equitable Life Ins. Co., 2010 WL 3825735 
(S.D.N.Y. Sept. 30, 2010) ......................................................................................... 33 

Spellmeyer v. Tenn. Farmers Mut. Ins. Co., 879 S.W.2d 843 (Tenn. Ct. App. 1993) 26 



 viii

Sun Life Assurance Co. of Canada v. Berck, 770 F. Supp. 2d 728, 730 
 (D. Del. 2011) .................................................................................................... passim 

Sun Life Assurance Co. of Canada v. Paulson, No. 07-3877(DSD/JJG),  
 2008 WL 451054 (D. Minn. Feb. 15, 2008) .................................................. 16, 17, 18 

Swift v. N. Am. Co. for Life & Health Ins., 677 F. Supp. 1145, 1149–50 
 (S.D. Fla. 1987) ......................................................................................................... 36 

Taylor v. Grand Lodge A.O.U.W., 105 N.W. 408 (Minn. 1905) ............................ 42, 48 

TTSI Irrevocable Trust v. ReliaStar Life Ins. Co., 60 So. 3d 1148, 1150 
 (Fla. Dist. Ct. App. 2011) ....................................................................... 39, 40, 41, 42 

Tyrie v. Fletcher, [1777] 98 Eng. Rep. 1297 (K.B.) ..................................................... 42 

Violin v. Fireman’s Fund Ins. Co., 406 P.2d 287, 288 (Nev. 1965) ...................... 36, 37 

Warnock v. Davis, 104 U.S. 775, 779 (1881) ................................................................. 7 

Winnemucca Farms v. Eckersell, 2009 U.S. Dist. LEXIS 40904 (D. Nev. 2009) ...... 42 

Wuliger v. Manuf. Life Ins. Co., 567 F.3d 787, 797 (6th Cir. 2009) ............... 15, 41, 42 

 

Statutes 

N. Tej. § 1407 ............................................................................................................... 35 

N. Tej. § 1408 ............................................................................................................... 31 

N. Tej. § 1409(a) ................................................................................................. 8, 13, 14 

N. Tej. § 1409(b) ............................................................................................................. 8 

N. Tej. § 1409(c) ............................................................................................................. 7 

N. Tej. § 1409(d) ........................................................................................................... 35 

N. Tej. § 1409(e) ........................................................................................................... 35 

18 Del. C. § 2704(a) (West 2011) ................................................................................... 8 

28 U.S.C. § 1291 ............................................................................................................. 1 

28 U.S.C. § 1332(a)(1) .................................................................................................... 1 



 ix

Fla. Stat. § 627.404 (2008) ............................................................................................. 8 

Other Authorities 

Couch on Ins. § 81:10 ................................................................................................... 30 

Couch on Ins. § 81:30 ................................................................................................... 30 

Restatement of Restitution § 109 (1937) .................................................................... 41 

Restatement (Second) of Contracts § 197 (1981) .................................................. 37, 46 

Restatement (Second) of Contracts § 7 ....................................................................... 38 

 

 

	



 1

	
OPINIONS BELOW 

The opinion of the U.S. District Court for the District of New Tejas in Kipp v. 

Guaranty Life Insurance Co., No. 28-cv-9563 (D. N. Tej. Dec. 14, 2011), has not yet 

been reported.   

STATEMENT OF JURISDICTION 

 The District Court exercised diversity jurisdiction over this case pursuant to 

28 U.S.C. § 1332(a)(1).  The District Court entered judgment on December 14, 2011.  

This Court has jurisdiction over the District Court’s final order pursuant to 28 

U.S.C. § 1291. 

STATEMENT OF THE CASE 

 On January 4, 2007, Reggie Hightower (“Hightower”), then a life insurance 

agent for Top Gun Executive Insurance Company, contacted Sydney Hicks 

(“Sydney”) to discuss the planning of Sydney’s father’s estate.  R. at 10.  Sydney’s 

father, Don Juan W. Hicks (“Don Juan”), was then 72 years old and had no 

discernible estate, but Sydney later testified that “Mr. Hightower did not seem to 

mind the fact that [Don Juan] Hicks had no discern[i]ble estate that needed 

planning.”  Id.  This conversation led Sydney to discuss a life insurance policy with 

his father, and Hightower sent a policy application and Statement of Client Intent 

(“SOCI”) form to Sydney the same day.  Id.   

 On January 10, 2007, Don Juan agreed to take out a $500,000 life insurance 

policy, on the condition that Sydney pay the premiums.  Id.  Sydney agreed in an 

email sent to his father on January 11, 2007, in which he stated, “Don’t worry about 
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the premium payments.  I will take care of them.”  Id.  The same day, Sydney 

emailed an executed application and SOCI form to Hightower, who then emailed 

Timmy Chung, Vice President of Appellant Presidential Holdings, LLC 

(“Presidential”), the following message: 

Tim, Nice work starting Romo over Brees this week.  How did those 
five picks taste? 
 
Talked to Sydney Hicks, and we should be able to flip his old man’s 
policy for 3% of the face value of the policy.  Confirmed $20 million for 
the face value.   

 
Id. 

 
On February 5, 2007, The Hicks Irrevocable Life Insurance Trust (“Trust”) 

was created, naming Don Juan as grantor, Sydney as sole beneficiary, and Bryan 

Jones as trustee.1  R. at 7.  The Trust’s only asset is the life insurance policy that is 

the subject of this case.  Id. n.2.  Don Juan later testified that he had no idea a trust 

was created naming him as grantor.  R. at 10–11. 

The following day, on February 6, 2007, the Trust, through Hightower, 

submitted a written application to Appellee Guaranty Life Insurance Company 

(“Guaranty”) for a $20 million insurance policy insuring the life of Don Juan.  R. at 

7.  Although Don Juan was and is a retired cab driver living on social security,2 the 

application represented that Don Juan was a self-employed entrepreneur with an 

																																																								
1  Each of the seven deponents questioned about the Trust either would not or could not offer 
additional information regarding its creation.  R. at 7 n.3. 
 
2  The lower court found that Don Juan was “living on social security.”  R. at 11.  For this 
Court’s reference, the maximum possible social security benefit available to a 72-year-old retiree in 
2007 would have been $2,836 per month, or $34,032 per year, far less than the claimed $8.5 million 
annual earned income. See Social Security Quick Calculator, Social Security Online, 
http://www.ssa.gov/OACT/quickcalc/index.html (last visited Nov. 17, 2012). 
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$8.5 million annual income and a net worth of $1.2 billion.  R. at 7, 11.  And 

although he lived in a low-rent apartment building, the application further 

represented that Don Juan lived in an oceanfront property on Jupiter Island, Texas.  

Id.   

As part of the application process, Hightower also submitted a SOCI form 

executed by both Don Juan and the Trust.  R. at 7.  On it, Don Juan and the Trust 

made two representations: (1) that none of the premiums would “be borrowed by the 

proposed owner or proposed insured or by any other individual, trust, partnership, 

corporation or similar or related entity, including by a policy beneficiary or trust 

beneficiary,” and (2) that the policy was not “being purchased in connection with 

any formal or informal program under which the proposed owner or proposed 

insured have been advised of the opportunity to transfer the policy to a third party 

within five years of its issuance.”  Id.   

On February 8, 2007, after an independent underwriting process based 

entirely on the application information and a medical exam of Don Juan, Guaranty 

offered Policy No. UT8675309 (“Policy”), naming the Trust as the owner and sole 

beneficiary.  R. at 7–8.  The Policy provided for a first-year premium of $955,827, an 

issue date of February 16, 2007, and a face value of $20,000,000.  R. at 8.   

On March 5, 2007, Guaranty delivered the Policy and a Policy Acceptance 

Form to the Trust.  Id.  That same day, Don Juan and Bryan Jones signed and 

returned the Policy Acceptance Form, at which point the policy was to take effect.  

Id.  The Policy Acceptance Form contained the following provisions: 
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The Insured(s) declares that the statements made in the application 
remain full, complete, and true as of this date [March 5, 2007] . . . . 
. . . . 
It is agreed that the above declaration and amendments are part of the 
application and shall be part of the policy. 
 

Exh. 4, R. at 25.  Don Juan testified that he was unaware that the Policy had been 

issued until Guaranty informed him of its existence at the outset of this case.  R. at 

11.  On March 7, 2007, Sydney, without notifying Guaranty, executed a Beneficial 

Interest Transfer Agreement (“BITA”) transferring 100% of the beneficial interest 

in the Policy from the Trust to Appellant Presidential.  R. at 8.  As part of the BITA, 

Sydney “affirm[ed] and represent[ed]” the following: 

at no time prior to the issuance of the Policy to the Trust did 
Presidential solicit me directly or indirectly, to obtain the Policy for the 
specific purpose of transferring the Beneficial Interest in the Trust to 
Presidential, and Presidential did not participate in any way with the 
decision to obtain the Policy or the procurement of the Policy by the 
Trust[.] 
 

Id.  Also on March 7, 2007, Presidential paid $838,956.75 to Sydney, which is the 

equivalent of the first 3-month premium payment plus $600,000 (three percent of 

the face value of the Policy).  R. at 9.  

 On October 21, 2008, after Sydney had transferred 100% of the Trust’s 

beneficial interest to Presidential, the Trust submitted a Designation of Beneficiary 

to Guaranty notifying Guaranty of the transaction.  Id.  The Trust also submitted a 

Designation of Owner Form seeking transfer of the Policy ownership from the Trust 

to Presidential.  Id.  When Guaranty requested supplemental information about the 

transaction and the Policy, the Trust and Presidential initiated this suit.  R. at 13.  

At the District Court, the Trust and Presidential (collectively the “Investors”) 
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alleged a number of breach of contract, fraud and tort claims against Guaranty, 

seeking as damages the $4.7 million the Trust had paid on the policy and the 

additional $600,000 paid to Sydney in exchange for the BITA.  Id.  Guaranty 

counterclaimed against each party, seeking a declaration that the Policy was void 

for lack of an insurable interest and to retain the premiums paid under the Policy 

thus far.  Id. 

 Each party filed a Motion for Summary Judgment on its respective claims on 

May 12, 2011.  Id.  The District Court subsequently found the Policy void for lack of 

an insurable interest, and ordered Guaranty to return the premiums that it had 

received from the Trust.  R. at 14–15.     

SUMMARY OF ARGUMENT 

The District Court properly declared the Policy void ab initio for lack of 

insurable interest, and, alternatively, the Policy is void for false statements made in 

the application.  In New Tejas, an insurable interest is required to exist at the time 

a life insurance contract takes effect.  Here, Don Juan did not have an insurable 

interest in his own life because he did not “take out” the Policy on his own life.  

Moreover, no other party had an insurable interest sufficient to satisfy the statutory 

requirement because no other party had a substantial interest in the life of Don 

Juan engendered by blood or law, nor did any party have a reasonable expectation 

of pecuniary advantage through the continued life of Mr. Hicks.  Sydney’s interest 

in Don Juan’s life based upon their blood relationship was vitiated by Sydney’s 

intent to transfer the policy to a third party without an insurable interest before the 
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Policy went into effect.  Neither Hightower nor Presidential had an insurable 

interest in Don Juan’s life because they have no legal or blood relationship to Don 

Juan.  The Trust also had no insurable interest in Don Juan’s life because neither 

the trustee nor the beneficiary of the Trust had a substantial interest in Don Juan’s 

life engendered by blood or law.  Finally, none of these parties had a reasonable 

expectation of pecuniary advantage in the continued life of Mr. Hicks because Mr. 

Hicks was a retiree with no assets.   

The Policy is also void for false statements contained in the Policy 

Application because they either constitute material representations or warranties.  

The statements on the application are misrepresentations because they are actually 

false and material to Guaranty’s risk.  Alternatively, the false statements on the 

Policy were incorporated into the Policy as warranties that therefore render the 

policy void ab initio.  Any counterarguments that the Appellants may bring based 

upon retroactivity, incontestability, or negligence in Guaranty’s issuance of the 

policy must also fail because Guaranty has not waived its right to challenge the 

Policy’s validity.  

Furthermore, the District Court improperly ordered Guaranty to return the 

premiums it received because 1) the Policy’s invalidity precludes restitution, 2) the 

Investors had “unclean hands,” or 3) Guaranty’s expenditures offset the premiums 

received. The District Court wrongly applied principles of rescission to the Policy, 

rather than applying contract law on void agreements. Accordingly, the court should 

have declined to order return of the premiums because restitution is improper for 
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payments made on agreements that are void as against public policy. Alternatively, 

Guaranty may retain the premiums because the Trust and Don Juan made 

misrepresentations in applying for the Policy. Regardless of the change in trustee 

from Bryan Jones to Frank Kipp, the unclean hands doctrine thus bars the Trust 

from obtaining a refund. Finally, Guaranty may retain the premiums either to 

offset its commission and other expenses incurred in issuing the Policy, or as 

consideration for the risk it incurred in issuing the Policy.  

ARGUMENT 

I. THE DISTRICT COURT PROPERLY DECLARED THE POLICY VOID FOR 
LACK OF INSURABLE INTEREST, OR ALTERNATIVELY, VOID FOR 
FALSE STATEMENTS IN THE APPLICATION. 
 

A. The Policy is void for lack of insurable interest because no party to the 
Policy had a substantial interest Don Juan’s life engendered by blood 
or law, and no party had a pecuniary interest in his life. 
 

Under New Tejas law, an insurable interest must exist at the time a life 

insurance contract becomes effective.  N. Tej § 1409(c); Grigsby v. Russell, 222 U.S. 

149, 154–55 (1911).  Courts interpreting similar laws have consistently found that if 

a life insurance policy is procured without an insurable interest, it is void ab initio.  

See, e.g., Lincoln Nat’l Life Ins. Co. v. Joseph Schlanger 2006 Ins. Trust, 2010 WL 

2898315, at *6 (D. Del. July 20, 2010).  Specifically, such policies are void as a 

matter of public policy, because the lack of interest creates an impermissible 

wagering contract on the insured’s life that would promote a “sinister counter 

interest in having the [insured’s] life come to an end.”  Grigsby, 222 U.S. at 154; see 

also Warnock v. Davis, 104 U.S. 775, 779 (1881).  The lower court took this view in 
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finding that “policies that are not sought for legitimate insurance needs, but rather 

for re-sale to strangers in the secondary market . . . [known as STOLI policies] are 

illegal wagering contracts that lack an insurable interest at inception.  As such, 

STOLI policies are void.”  R. at 3.  

New Tejas codified this insurable interest requirement in § 1409.  That 

section grants an unlimited insurable interest to an individual seeking to take out a 

life insurance policy upon his or her own life.  N. Tej. § 1409(b).  Additionally, it 

defines an insurable interest as “an interest based upon a reasonable expectation of 

pecuniary advantage through the continued life, health, or bodily safety of another 

person and consequent loss by reason of that person’s death or disability or a 

substantial interest engendered by love and affection in the case of individuals 

closely related by blood or law.”  N. Tej. § 1409(a).   

Where parties other than the insured effectuate a life insurance policy, other 

jurisdictions’ statutes generally provide instruction as to which party must possess 

an insurable interest in the life of the insured.  For example, some jurisdictions 

require that the beneficiary of the policy possess an insurable interest, see, e.g., 18 

Del. C. § 2704(a) (West 2011), while others provide specific requirements for finding 

an insurable interest in trust-owned life insurance policies, see, e.g., Fla. Stat. § 

627.404 (2008).  Here, however, § 1409 provides no such clarity; it only requires that 

an insurable interest must “exist at the time the contract of life . . . insurance 

becomes effective.”  § 1409(c).  
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This case thus presents a special challenge because several parties were 

involved in the underlying transaction, and statute § 1409 does not specify who 

needs an insurable interest.  See § 1409(b).  However, none of the parties here had 

an insurable interest in Don Juan’s life, and therefore, regardless of how this Court 

interprets § 1409’s insurable interest requirement, the Policy is void for lack of 

insurable interest.  First, Don Juan did not have an insurable interest in his own 

life because he did not take out the Policy.  Second, Sydney did not have an 

insurable interest because his intent to transfer the Policy to a third party without 

an insurable interest before the Policy took effect vitiated any insurable interest 

based on his blood relationship to Don Juan.  Third, neither Hightower nor 

Presidential had an insurable interest in Don Juan’s life because they had no prior 

legal relationship with him.  Similarly, the Trust that owned the Policy did not have 

an insurable interest in the life of Don Juan because the Trust, its Trustee, and its 

beneficiary (Sydney) each did not possess such an interest.  Finally, no party had a 

pecuniary interest in Don Juan’s life because Don Juan had no assets.  Therefore, 

the lower court properly determined that the life insurance policy was void for lack 

of insurable interest. 

1. Don Juan did not have an insurable interest in his own life 
under § 1409(b) because he did not “take out” the policy. 
 

New Tejas explicitly grants an individual an “unlimited interest in his or her 

own life, health, and bodily safety.”  New Tejas § 1409(b).  An individual may thus 

make a life insurance policy payable to anyone, regardless of whether the 

beneficiary has an insurable interest, as long as the individual “lawfully take[s] out” 
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the policy on his own life.  Id.  However, as courts interpreting similar statutes have 

recognized, an individual only “takes out” a policy on his own life if the policy is 

independently procured in good faith and for a valid reason, and not merely as a 

cover for a wagering contract.  PHL Variable Ins. Co. v. Price Dawe 2006 Ins. Trust, 

28 A.3d 1059, 1075 (Del. 2011).   

In interpreting when an insured “take[s] out” a policy on his own life, this 

Court should look beyond mere formalities and consider the substance of the 

transaction in light of the public policy against wagering on human life.  See, e.g., 

id. at 1076 (in interpreting Delaware’s insurable interest statute, concluding that 

“to procure or effect” a policy on one’s own life “has to be something more than 

simply applying for a policy or providing written consent to the policy’s issuance”).  

Thus, merely providing written consent to the issuance of a policy is not enough to 

establish that the insured “took out” a policy; instead, this Court should look to 

whether the insured was induced by a third party to take out the policy.  See, e.g., 

Ohio Nat’l Life Assurance Corp v. Davis, No. 10 C 2386, 2011 WL 2680500, at *2 

(N.D. Ill. July 6, 2011) (holding that an elderly man did not take out a policy on his 

own life when two men convinced him to sign the policy by offering either “free 

insurance” or payment of money upon issuance of the policy, even though the 

elderly man formally signed his name on the policy).   

In determining who took out a policy, courts also consider whether the 

insured paid the premiums himself, see, e.g., Price Dawe, 28 A.3d at 1076 

(“Payment of the premiums by the insured, as opposed to someone with no 
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insurable interest in the insured’s life, provides strong evidence that the transaction 

is bona fide”), or whether a third party paid the premiums, see, e.g., Sun Life 

Assurance Co. of Canada v. Berck, 770 F.Supp.2d 728, 730 (D. Del. 2011) (finding 

that an elderly man did not take out a policy that he personally signed when two 

strangers “helped” him procure the policy by allegedly funding, either directly or 

indirectly, the premium payments that the insured could not otherwise afford); 

Price Dawe, 28 A.3d at 1076 (finding that an insured does not “procure or effect” a 

policy on his own life “if a third party funds the premium payments by providing the 

insured the financial means to purchase the policy”); Baltimore Life Ins. Co. v. 

Floyd, 91 A. 653, 656 (Del. Super. Ct. 1914); Lakin v. Postal Life & Cas. Ins. Co., 

316 S.W.2d 542, 552 (Mo. 1958) (finding that a policy was taken out by the insured’s 

business partner and not the insured when the business partner personally paid the 

premiums and made arrangements to have himself be designated as the 

beneficiary).  If a third party induced the insured to take out a policy on his own life 

by funding the premiums or otherwise, the policy is deemed void ab initio for lack of 

insurable interest, unless that third party can establish an insurable interest of its 

own.  See Lakin, 316 S.W.2d at 552. 

Here, Don Juan did not take out the Policy because Sydney and Hightower 

induced him to procure it and because he did not pay the Policy premiums.  

Although Don Juan ultimately agreed to purchase the Policy and signed his own 

name on the application forms, he had no further involvement.  As he testified, he 

“simply signed the forms presented to him.”  R. at 11.  No evidence indicates that he 
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looked at any part of the Policy application other than the signature page, and he 

was not even aware that the Policy had been issued until he was notified of this 

lawsuit.  R. at 11.  Like in Davis, 2011 WL 2680500, at *2, and Berck, 770 

F.Supp.2d at 730, his involvement was only formal in nature and was overshadowed 

by the substantive involvement of other individuals—Sydney and Hightower.  It 

was Hightower who originally contacted Sydney so that Sydney would discuss life 

insurance with Don Juan.  R. at 10.  Thus, Don Juan’s role in procuring the Policy is 

insufficient for creating an insurable interest by “taking out” a policy on one’s own 

life. 

Additionally, Presidential’s payment of the premiums shows that Don Juan 

did not “take out” the Policy.  Hightower and Presidential indirectly funded Sydney, 

who paid the initial premium.3  R. at 11-12.  This funding scheme is analogous to 

Lakin, 316 S.W.2d at 552, where the court held that the third party, and not the 

insured and formal payer of the premiums, had actually procured the policy.  

Therefore, Don Juan’s signature does not create an insurable interest sufficient to 

validate the Policy, because Hightower and Presidential actually took out the 

Policy. 

	  

																																																								
3 Although Sydney formally paid the initial premiums on the policy to create the guise that he had 
procured the policy, Sydney has since admitted that he could only afford the premiums because he 
was reimbursed by Hightower.  R. at 12.   



 13

2. No other party had an insurable interest in Don Juan’s life 
under § 1409(a) because no party had a substantial interest in 
his life engendered by blood or law, and no party had a 
reasonable expectation of pecuniary advantage through his 
continued life. 
 

 In New Tejas, when an insurable interest originates with someone other than 

the insured, that person or entity must possess: (1) in the case of an individual 

closely related to the insured by blood or law, a substantial interest in the life of the 

insured engendered by love and affection, or (2) a reasonable expectation of 

pecuniary advantage through the continued life, health, or bodily safety of another 

person and consequent loss by reason of that person’s death or disability.  § 1409(a). 

As discussed below, Don Juan, Sydney, Hightower, Presidential, and the Trust 

(either through its trustee or its beneficiary) all lack insurable interest in Don 

Juan’s life.  

a. No party to the transaction had an insurable interest 
based on a blood or legal relationship with Don Juan. 
 

New Tejas permits an individual to obtain a life insurance policy upon the life 

of another if that individual has an insurable interest in the life of the insured 

engendered by “love and affection in the case of individuals closely related by blood 

or law.”  N. Tej. § 1409(a).  Here, Sydney’s blood relationship with his father was 

vitiated by his intent to transfer the Policy, and neither Hightower, Presidential, 

nor the Trust had such a relationship with Don Juan. 
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i. Sydney’s interest in Don Juan’s life based on their 
blood relationship was vitiated by Sydney’s intent 
to transfer the Policy before it took effect.  
 

Courts have held that a party’s otherwise valid insurable interest is vitiated 

if the party intended to transfer the policy to a third party without an insurable 

interest before the policy went into effect.  See Price Dawe, 28 A.3d at 1076; Pruco 

Life Ins. Co. v. Brasner, No. 10 80804 Civ., 2011 WL 134056, at *4 (S.D. Fla. Jan. 7, 

2011); Lincoln Nat’l Life Ins. Co. v. Schwarz, No. 09-03361(FLW), 2010 WL 

3283550, at *6 (D.N.J. Aug. 18, 2010).  New Tejas only requires an insurable 

interest “to exist at the time the contract of life or disability insurance becomes 

effective.” § 1409(c).  Thus New Tejas presumably permits a party with a valid 

insurable interest to assign a life insurance policy in good faith to a third party 

without an insurable interest after the Policy has gone into effect as part of a “life 

settlement.” § 1409(c); see also R. at 3 (“‘life settlement’ . . . sales are generally 

lawful, assuming that the policy was procured for legitimate purposes and that 

there was an insurable interest at the policy’s inception.”)  However, when a party 

who might otherwise have an insurable interest procures the policy for the sole 

purpose of transferring it to another party lacking an insurable interest, the 

insurable interest requirement is not met.  See Chamberlain v. Butler, 86 N.W. 481, 

483 (Neb. 1901) (emphasizing the common law principle that the assignment of a 

policy to a third party without an insurable interest is only valid if the policy was 

made “wholly independent of and subsequent to” the issuance of the original policy); 
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see also AXA Equitable Life Ins. Co. v. Infinity Fin. Grp., LLC, 608 F. Supp. 2d 

1349, 1356 (S.D. Fla. 2009).   

When a party intended to transfer a policy before the policy went into effect, 

the subsequent assignment is merely a “sham” made “simply to circumvent the 

law’s prohibition on ‘wagering contracts.’”  Infinity, 608 F. Supp. 2d at 1356; see also 

Aetna Life Ins. Co. v. Hooker, 62 F.2d 805, 806 (6th Cir. 1933).  An intent to 

transfer a policy before the policy went into effect has been found in situations 

where individuals are persuaded to take out a policy and immediately assign it to a 

third party in exchange for a lump sum, Wuliger v. Mfrs. Life Ins. Co., 567 F.3d 787, 

789 (6th Cir. 2009) (noting that three elderly individuals who were persuaded by an 

investment group to take out a policy on their own lives and immediately transfer 

the policy in exchange for a lump sum payment “never intended to insure their own 

lives”), and where a party takes out a policy that it knows it cannot otherwise afford 

without direct or indirect payment of the policy premiums by a third party, compare 

Principal Life Ins. Co. v. Lawrence Rucker 2007 Ins. Trust, C.A. No. 08-488-MPT, 

2012 WL 2401717, at *5 (D. Del. June 26, 2012) (holding that that the payment of 

premiums by the insured through loans from a third party did not necessarily 

indicate an intent to transfer the policy because he had entered into a formal loan 

agreement with the third party and could repay those loans), with Life Product 

Clearing, LLC v. Angel, 530 F. Supp. 2d 646, 656 (S.D.N.Y. 2008) (holding that if a 

77-year-old retired butcher could not afford to pay premiums on his $10.7 million 
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policy, then the man “did not have the ability to keep the policy himself” and thus 

intended to transfer the policy before it went into effect).    

Courts are divided as to whether intent to transfer can be established by 

merely showing the “unilateral” intent of the procurer to transfer, or whether it also 

requires a showing that a third party without an insurable interest intended to 

purchase the policy—a “mutual” intent standard.  A minority of courts that only 

require evidence of a “unilateral” intent to transfer do not require an inquiry into 

the intent of the purchaser.  See Lincoln Nat’l Life Ins. Co. v. Calhoun, 596 F. Supp. 

2d 882, 890 (D.N.J. 2009).  However, the majority of courts require evidence of 

“mutual intent” for the policy to fail for lack of insurable interest, which requires a 

showing that both the assigning and assignee parties had the intent to transfer and 

purchase the policy before it went into effect.  See, e.g., Berck, 770 F. Supp. 2d at 

735; Sun Life Assurance Co. of Canada v. Paulson, Civil No. 07-3877(DSD/JJG), 

2008 WL 451054, at *2 (D. Minn. Feb. 15, 2008).  Under either theory, a finding of 

the requisite intent to transfer a life insurance policy to a party without an 

insurable interest before the policy went into effect vitiates any otherwise valid 

insurable interest the assigning party may have had in the life of the insured.  

Berck, 770 F. Supp. 2d at 735; Paulson, 2008 WL 451054, at *2.  In such cases, the 

policy is deemed void ab initio for lack of insurable interest.  See Brasner, 2011 WL 

134056, at *4.        

Here, any insurable interest Sydney would have otherwise had in the life of 

Don Juan was vitiated because he intended to transfer the Policy to a party without 
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an insurable interest before the Policy went into effect.  Sydney’s intention to 

transfer the Policy is revealed by his admission that he “never would have 

purchased the Policy if Reggie Hightower did not agree to immediately reimburse 

his premium payments.”  R. at 12.  Unlike the borrowing of funds to pay for 

premiums that the insured later promised to repay in Lawrence Rucker 2007 Ins. 

Trust, 2012 WL 2401717, at *5, Hightower’s immediate reimbursement was not a 

loan agreement that Sydney was expected to repay.  Instead, the immediate 

reimbursement was an unqualified payment of the premiums that Sydney could not 

have otherwise afforded, identical to the situation in Angel, 530 F. Supp. 2d at 656, 

that the court found would vitiate any otherwise valid insurable interest.  

Furthermore, the intent to transfer in this case is sufficient to vitiate any 

insurable interest Sydney may have otherwise had under both the “unilateral” and 

“mutual” intent standards because both the assigning party, Sydney, and the 

assignee party, Presidential, each demonstrated an intent to transfer before the 

Policy went into effect.  As noted above, Sydney demonstrated an intent to transfer 

the Policy before its inception because he only agreed to take out the policy that he 

could not have otherwise afforded after Hightower promised to reimburse him for 

the premium payments.4  R. at 28.  The assignee party, Presidential, also 

demonstrated its intent to purchase the Policy through an email sent from 

Hightower to Timmy Chung, Vice President of Development at Presidential, in 

																																																								
4  Although Sydney may not have had direct dealings with Presidential, at the very least he 
knew that Hightower would faciliate a transaction with a third party.  Sydney and Presidential 
should not be permitted to use a middleman (Hightower) to avoid a finding of mutual intent.  Such a 
result is inconsistent with public policy, because the arrangement here has the same effect of 
facilitating a wager-on-life agreement.  
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which Hightower confirmed that “we should be able to flip [Sydney’s] old man’s 

policy for 3% of the face value of the policy.”  R. at 10.  This email was sent on 

January 10, 2007 and demonstrates that Presidential knew about the Policy and 

had the intent to purchase it for a defined amount almost a full two months before 

the policy took effect on March 5, 2007.  R. at 10.  Indeed, Presidential did flip the 

policy for 3% of the face value (plus three month’s premiums) when it purchased the 

beneficial interest of the Policy for $838,956.75 two days after the Policy went into 

effect.  R. at 9.   

The definitive identity of both Hightower and Presidential as the third party 

without an insurable interest that intended to act as the assignee party therefore 

fulfills the mutual intent requirement, and differentiates the case at hand from 

Paulson, 2008 WL 451054, at *2, where no such third party could be identified.  

Instead, the present case is analogous to Berck, 770 F. Supp. 2d at 735, and the 

identification of an intent to transfer on the part of both Sydney and Presidential 

thus vitiates any insurable interest that Sydney would have otherwise had in the 

life of Don Juan through his blood relationship to his father.  As noted in Brasner, 

2011 WL 134056, at *4, the presence of this intent to transfer before the policy went 

into effect therefore renders the policy void ab initio. 

ii. Neither Presidential nor Hightower had a prior 
legal relationship with Don Juan. 
 

In cases between nonfamily members, courts have only found an insurable 

interest to exist where there is a specific business or legal relationship such that the 

policy owner has a substantial and actual interest in the continued life of the 
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insured and stands to suffer economic loss if the insured dies.  See Conn. Mut. Life 

Ins. Co. v. Luchs, 108 U.S. 498, 505 (1883) (business partnership); Mayo v. Hartford 

Life Ins. Co., 354 F.3d 400, 407 (5th Cir. 2004) (employer-employee); Estate of Bean 

v. Hazel, 972 S.W.2d 290, 293 (Mo. 1998) (creditor-debtor).   

However, courts have traditionally been hesitant to expand the class of 

relationships that give rise to an insurable interest, even when some form of a legal 

or business relationship is present.  See Hopkins v. Hopkins, 614 A.2d 96, 99 (Md. 

1992) (holding that a landlord-tenant relationship was not sufficient); Beard v. Am. 

Agency Life Ins. Co., 550 A.2d 677, 686 (Md. 1988) (holding that a tenant farmer did 

not have an insurable interest in the life of the owner of a farm the tenant sought to 

purchase, even when the owner suggested that the tenant procure a policy on the 

life of the owner to fund the purchase of the farm).  In particular, courts have found 

that third parties with no prior relationship to the insured who seek to obtain a 

wagering contract on the life of the insured through a STOLI scheme do not have an 

insurable interest in the life of the insured.  See, e.g., Price Dawe, 28 A.3d at 1069–

70 (noting that “virtually all jurisdictions . . . prohibit third parties from creating 

life insurance [STOLI] policies for the benefit of those who have no relationship to 

the insured.  These policies . . . lack an insurable interest and are thus an illegal 

wager on human life.”). 

Here, neither Hightower nor Presidential had a substantial interest in the 

life of Don Juan engendered by blood or law.  Neither party had a legal or familial 

relationship with Don Juan prior to the application and transfer of the relevant life 
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insurance policy.  R. at 10.  Any tenuous legal relationship between Hightower, 

Presidential, and Don Juan based upon this single life insurance policy transaction 

does not rise to the level of the landlord-tenant relationships that failed for lack of 

insurable interest in Hopkins, 614 A.2d at 99, and Beard, 550 A.2d at 686, let alone 

the very particular legal relationships recognized by Luchs, 108 U.S. at 505, Mayo, 

354 F.3d at 407, and Estate of Bean, 972 S.W.2d at 293.  Instead, the relationship 

between Hightower, Presidential, and Don Juan more closely resembles the 

relationships found in the alleged STOLI schemes in Price Dawe, A.3d at 1069–70, 

where no insurable interest in the life of the insured existed.  Therefore, Hightower 

and Presidential do not have an insurable interest in the present case, and any 

attempt to find an insurable interest in the life of Don Juan based upon Don Juan’s 

relationship with either of these parties fails. 

iii. The Trust had no insurable interest because 
neither its trustee nor its beneficiary had such an 
interest. 
 

When a trust owns a life insurance policy, courts are divided on how to 

determine whether the trust has an insurable interest in the life of the insured.  

Some courts adopt the “entity view,” and thus deem a trust to be a separate legal 

entity that must have its own independent basis (through either the trust itself or 

the trustee) for an insurable interest in the life of the insured.  Chawla v. 

Transamerica, No. CIV.A. 03-CV-1215, 2005 WL 405405, at *6–7 (E.D. Va. Feb. 3, 

2005), vacated on other grounds, 440 F.3d 639 (4th Cir. 2006); Caso v. First Colony 

Life Ins. Co., No. G030353, 2003 WL 21019625, at *3–4 (Cal Ct. App. May 7, 2003).  
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Other courts adopt the “aggregate view” and view the trust as an aggregation of the 

beneficiaries of the policy, and thus require the beneficiary to have an insurable 

interest in the life of the insured for the policy to be deemed valid.  See In Re 

LeBlanc, 217 B.R. 365, 369 (Bankr. D. Mass. 1998); Butterworth v. Miss. Valley 

Trust Co., 240 S.W.2d 676, 679–80 (Mo. 1951).  New Tejas requires the existence of 

an insurable interest at the inception of any policy, including a trust-owned policy, 

N. Tej. § 1409(c), but at the time the present action was filed, it had not yet 

indicated a preference for either the entity view or the aggregate view by either a 

statute or a judicial opinion.5  However, regardless of whether the “entity” or the 

“aggregate” is applied in the present action, the Trust does not have an insurable 

interest in the life of Don Juan.	

Courts adopting the entity view treat trusts as separate legal entities that 

require their own independent basis for an insurable interest in order for the life 

insurance policy to be valid.  See Chawla, 2005 WL 405405, at *6-7; Caso, 2003 WL 

21019625 at *3-4.  In the absence of an explicit statutory definition of when a trust-

owned policy has an insurable interest, courts look to whether an insurable interest 

existed between either the insured and the trust itself, Caso, 2003 WL 21019625, at 

*3-4 (finding that no insurable interest existed when a trust owned the life 

insurance policy, but the trust did not have any independent legal relationship with 

																																																								
5  New Tejas did subsequently adopt the “aggregate” view in its August 28, 2009 amendment of 
§ 1409 when it added section § 1409(d), which notes that any “Trust and special purpose entity that 
is used to apply for and initiate the issuance of polices of insurance for investors, where one or more 
beneficiaries of those trusts or special purpose entities do not have an insurable interest in the life of 
the insured, violate the insurable interest laws and the prohibition against wagering on life.”  § 
1409(d).  However, this amended version of § 1409 was not yet in effect at the time this suit was 
filed, and therefore this Court must apply the ambiguous pre-amendment version of § 1409 in the 
present action. 
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the insured through a partnership, joint venture, or employer relationship), or 

between the insured and the trustee, Chawla, 2005 WL 405405, at *6-7 (holding 

that no insurable interest existed when the trustee had no lawful or substantial 

economic interest in the life of the insured, even though the beneficiary of the trust 

was the wife of the insured).  If neither the trust itself nor the trustee has an 

insurable interest in the life of the insured created by either a close legal or blood 

relationship, the life insurance policy is found to be void ab initio.  Chawla, 2005 

WL 405405, at *6-7; Caso, 2003 WL 21019625 at *3-4.   

Here, no insurable interest existed between the trust and Don Juan under 

the entity view because neither the trust itself nor the trustee had a substantial 

interest in the life of Don Juan created by a close legal or blood relationship.  The 

Trust itself does not have an insurable interest in Don Juan’s life because, like the 

trust in Caso, 2003 WL 21019625, at *3–4, it was created solely for the purpose of 

owning the policy, and not in conjunction with a partnership, joint venture, 

employer-employee, or other sufficient legal relationship.  Similarly, the trustee at 

the time the policy was executed, Bryan Jones, also did not have an insurable 

interest in the life of Don Juan because Bryan Jones had no previous relationship 

with Don Juan and therefore had no lawful or substantial economic interest in Don 

Juan’s life.  The involvement of Bryan Jones is very similar to that of the trustee in 

Chawla, 2005 WL 405405, at *6-7, where, although the beneficiary appears to have 

had at least some formal blood relationship to the insured, much like Sydney’s 

relationship to his father in this case, the relationship of the trustee was not enough 
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to create an insurable interest and thus the policy was void.  Thus, the Trust does 

not have an insurable interest under the entity view. 

Courts that instead adopt the aggregate view hold that a trust has an 

insurable interest in the life of the insured when the beneficiaries of the policy hold 

such an interest.  See In Re LeBlanc, 217 B.R. at 369; Butterworth, 240 S.W.2d at 

679-80.  Under this view, if each of the beneficiaries of a trust-owned life insurance 

policy has an insurable interest in the life of the insured, the trust itself is said to 

have an insurable interest and the policy is therefore valid.  Compare Butterworth 

240 S.W.2d at 679–80 (holding that the trust had an insurable interest when the 

beneficiaries of the policy were stockholders in a company that had an insurable 

interest in the lives of both of the insured), with In Re LeBlanc, 217 B.R. at 369 

(holding that a trust did not have an insurable interest and the policy was therefore 

void when the beneficiaries of the policy were the insured’s nieces and nephews who 

did not have a close enough blood relationship to constitute a valid insurable 

interest).   

For a beneficiary to have an insurable interest, New Tejas only requires that 

the beneficiary has a “substantial interest engendered by love and affection in the 

case of individuals closely related by blood or law.”  § 1409(a).  As noted above, if an 

individual with an otherwise valid insurable interest in the life of the insured 

intended to transfer the policy to a third party without an insurable interest before 

the policy took effect, the party’s insurable interest is vitiated and the policy will 
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fail for lack of insurable interest.  See Price Dawe, 28 A.3d at 1076; Brasner, 2011 

WL 134056, at *4.   

 In the present case, the Trust does not have an insurable interest in the life 

of Don Juan under the aggregate view because any otherwise valid insurable 

interest that the beneficiary, Sydney, had was vitiated by his intent to transfer the 

policy before it went into effect.  Because Sydney was the lone beneficiary of the 

policy and he did not have a valid insurable interest in the life of Don Juan, the 

trust is also deemed to not have such an interest.  As a result, the trust in this case 

is differentiated from the trust in Butterworth, 240 S.W.2d at 679–80, that had a 

valid insurable interest, and is instead identical to the trust that was deemed void 

for lack of insurable interest in In Re LeBlanc, 217 B.R. at 369.  Therefore, under 

either the entity or the aggregate view, the trust did not have an insurable interest 

and the policy must be deemed void ab initio for lack of such an interest. 

b. No party had a reasonable expectation of pecuniary 
advantage through Don Juan’s continued life because Don 
Juan had no assets. 
 

In New Tejas, a party can also establish an insurable interest in the life of 

the insured if the party has a “reasonable expectation of pecuniary advantage 

through the continued life, health or bodily safety of another person and consequent 

loss by reason of that person’s death or disability.”  New Tejas § 1409(a).  The 

existence of pecuniary interest is determined by whether the beneficiary would 

enjoy a greater economic return if the insured were to live rather than to die.  

Beard, 550 A.2d at 682-83; Guardian Mut. Life. Ins. Co. v. Hogan, 80 Ill. 35, 45 
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(1875) (noting that “the mere relation of father and son did not constitute an 

insurable interest in the son in the life of the father, unless the son had a well-

founded or reasonable expectation of some pecuniary advantage to be derived from 

the continuance of the life of the father”).  Where the sum to be recovered upon the 

death of the insured is so largely disproportionate to the value of the life of the 

insured that the policy is merely a wager on life, the policy is void for lack of 

insurable interest and as against public policy.  Cammack v. Lewis, 82 U.S. 643, 

648 (1872); Hogan, 80 Ill. at 45-47 (1875). 

Here, no party derived an insurable interest in the life of Don Juan through 

an expectation of pecuniary advantage because Don Juan had no assets from which 

a party could expect any economic return.  Don Juan’s lack of assets meant no party 

stood to suffer any economic loss upon his death.  The $20 million that the 

beneficiary of the policy stood to gain in this case from Don Juan’s death was far 

more than the $0 each party stood to gain by Don Juan’s continued life.  See R. at 

11.  The disproportionate return on Don Juan’s death compared with his continued 

life is thus precisely the type of illegal wagering contract on life that the Supreme 

Court deemed to be contrary to public policy in Cammack, 82 U.S. at 648.    

Therefore, the lack of any pecuniary advantage to be gained from the continued life 

of Don Juan renders the present policy void for lack of insurable interest. 
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B. Alternatively, the Policy is void for false statements contained in the 
Policy Application, because they either constitute material 
misrepresentations or warranties. 

 
There are two situations where courts have found that a false statement 

made on an insurance application renders the resulting policy void: (1) the false 

statement is actually false and material to the risk of the insurer, or (2) the false 

statement constitutes a warranty of the Policy.  See, e.g., Jeffries v. Econ. Life Ins. 

Co., 89 U.S. (22 Wall.) 47 (1874).  Here, the false statements made on Don Juan’s 

application as to his annual income and net worth render the Policy void under 

either theory. 

1. Statements on Don Juan’s application are misrepresentations 
that render the Policy void because they are actually false and 
material to Guaranty’s risk. 

Courts have held that false statements in an application may render a policy 

void if they are actually false and material to the risk assumed by the insurer.6  See, 

e.g., Columbia Ins. Co. v. Lawrence, 35 U.S. (10 Pet.) 507 (1836); N.Y. Life Ins. Co. 

v. Johnson, 923 F.2d 279, 281 (3d Cir. 1991); Bullock v. Life Ins. Co. of Miss., 872 

So.2d 658 (Miss. 2004); Couch on Ins. § 82:10 (collecting cases).7  A false statement 

or representation is material if its disclosure to the insurer or underwriter would 

																																																								
6  Some states require additional elements, such as that the statements were made with the 
intent to deceive or that it materially increased the loss, see Spellmeyer v. Tenn. Farmers Mut. Ins. 
Co., 879 S.W.2d 843 (Tenn. Ct. App. 1993).  Because New Tejas does not have statutes or case law 
establishing which of these elements might be necessary, this Brief focuses on the elements that 
most courts agree are indispensable for a void for misrepresentations claim: false statements and 
materiality.  See, e.g., Bouley v. Cont’l Cas. Co., 454 F.2d 85 (1st Cir. R.I. 1972); Couch on Ins. 
§ 82:10 n.55. 

 
7 But see Boggs, 271 N.E.2d 855, 857 (Ohio 1971) (explaining that “if a statement is a representation 
[as opposed to a warranty], a misstatement by the insured will render the policy voidable, if it is 
fraudulently made and the fact is material to the risk, but it does not void the policy ab initio”). 
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have caused the insurer to refuse to issue the policy, to demand a higher premium, 

or to put a restriction on the policy.  See, e.g., Johnson, 923 F.2d at 281–82 

(misrepresentation about smoking habits material because would have increased 

premiums); A.G. Allebach, Inc. v. Hurley, 540 A.2d 289, 295 (Pa. 1988) 

(misrepresentation about an impending lawsuit material because would have 

warranted a restriction on policy or increased premiums).  For example, courts have 

found that a representation that was considered and relied upon during the 

underwriting process is material.  See, e.g., Batka v. Liberty Mut. Fire Ins. Co., 704 

F.2d 684, 686 (3d Cir. 1983) (finding answer to application question about prior 

property losses material because answer was brought to the attention of the 

underwriting department and was an important factor in making underwriting 

decisions).  Further, the mere fact that a question is asked on an application shows 

that the answer and the facts underlying it are material to the insurer.  Couch on 

Ins. § 81:36 (“[I]nsurer’s explicit inquiry into a subject renders the underlying facts 

material; by the very act of making inquiry, the facts inquired about are brought 

into prominence . . . .”).  But the insurer need not show that it “would have refused 

the risk on any terms had it known the undisclosed facts.”  Mut. Benefits Life Ins. 

Co. v. JMR Elecs. Corp., 848 F.2d 30, 34 (2d Cir. 1988). 

Here, the representations on Don Juan’s application about his income, net 

worth, and assets (his estate) render the Policy void because they are false and 

material to Guaranty’s risk.  First, it is undisputed that those representations are 

actually false, R. at 11 n.10: Don Juan was not worth $1.2 billion, he did not have 
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an annual income of $8 million, and he did not reside in a beachside estate; rather, 

he is a retired cab driver who lived on social security, R. at 11.  Second, these 

misrepresentations are material to Guaranty’s risk because Guaranty would not 

have issued the Policy had it known Don Juan’s real income, net worth, and assets.  

R. at 12.  This information is crucial to Guaranty’s ability to assess its risk in 

issuing the Policy.  For example, if Guaranty knew that one month’s premium 

payment ($79,652.25) represented more than two times what Don Juan could earn 

on social security in a year ($34,032)8 and 1.33 times what Sydney makes in a year 

($60,000), R. at 11, it likely would not have issued the Policy because it could not be 

sure that the premiums would be paid.  Sydney even testified that “he could not 

afford the policy premiums.”  R. at 11.  Such an emphasis on this information is 

consistent with the general practice of insurers.  As the district court pointed out, 

insurers do not issue coverage to an individual unless there is a legitimate need for 

it, i.e., estate conservation or the replacement of income.  R. at 4.  There was no 

such legitimate need here: Sydney himself testified that Don Juan “had no 

discern[i]ble estate that needed planning,”  R. at 10, and Don Juan’s only income 

was social security, R. at 11, so there was no need for replacement of income upon 

his death.9     

Further, testimony at trial established that Don Juan’s income and net 

worth, in particular, were important to the underwriting process, which was based 

																																																								
8  See supra note 2. 

 
9  In fact, the question on the SOCI asking for a statement about “what bona fide need the 
proposed owner or proposed insured has for this Insurance” was left blank.  Exh. 4, R. at 23. 
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almost entirely on the information provided in Don Juan’s application.10  An email 

between two underwriters showed that if the underwriters knew that Don Juan was 

not actually worth what the application claimed him to be worth, the Policy would 

not have been issued.  See R. at 11 (“A $1.2 billion cab driver?  Game over.”).  

Moreover, the fact that the application explicitly asked about Don Juan’s annual 

income, net worth, and residence demonstrates the importance of that information 

to Guaranty. 

Thus, if the Court considers Don Juan’s false statements on the application to 

be representations and not warranties, the Policy should still be declared void 

because the false statements were actually false and material to the risk. 

2. Alternatively, statements on Don Juan’s application are 
warranties and, because they are false, render the Policy void.  

Courts have consistently held that if statements made on an insurance 

application constitute warranties of the policy, the policy is rendered void ab initio if 

those statements are false.  Couch on Ins. § 81:22 n.16; see also Boggs, 271 N.E.2d 

at 857.  To be a warranty, two things must be shown.  First, the warranty must be a 

statement by the insured of a material fact either appearing on the face of the policy 

or in another instrument specifically made as part of the policy.  Couch on Ins. 

§ 81:10, 81:13, 81:22; see also Phoenix Mut. Life Ins. Co. v. Raddin, 120 U.S. 183, 

189 (1887); Boggs, 271 N.E.2d at 858; Care Risk Retention Grp. v. Martin, 947 

																																																								
10  The lower court found that the underwriting process was also based on a medical 
examination of Don Juan conducted on February 8, 2007—the same day that the Policy was issued.  
R. at 7.  Given how late the exam was conducted in the process, it is doubtful that it was an 
important factor in the underwriting process. 
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N.E.2d 1214 (Ohio App. 2010) (statement cannot be merely an expression of 

opinion).  Second, the parties, as evidenced by the policy’s provisions, must intend 

that false warranties will render the policy void ab initio.  See Raddin, 120 U.S. at 

189; Jaber v. Prud. Ins. Co. of Am., 681 N.E.2d 478, 511–12 (Ohio App. 1996).  In 

Jaber, the following language in the policy was deemed sufficient evidence of the 

insurer’s intent: “This policy is issued relying on the accuracy of [the] statements 

[on your Application].”  Id. at 512 (emphasis removed).11  

Here, the false statements on Don Juan’s application about his annual 

income, net worth, and residence are warranties because the truth of those 

statements is part of the Policy and the terms of the Policy express that the parties 

intended that misstatements by the insured will render the Policy void ab initio.  

First, the Policy Acceptance form expressly incorporates into the Policy a 

declaration “that the statements made in the application remain full, complete, and 

true as of this date [March 5, 2007] . . . .”  Exh. 4, R. at 25.  The form states: “It is 

agreed that the above declaration and amendments are part of the application and 

shall be part of the policy.”  Id. (emphasis added).12  Thus, in signing the Policy 

Acceptance form, Don Juan agreed that the truth of the statements made in his 
																																																								
11  Some state statutes provide that any statement made by the insured in an application is a 
representation and not a warranty, see Couch on Ins. § 81:30, and policies may incorporate similar 
language.  However, such a rule does not apply here because it is not codified in New Tejas law and 
it is not provided for in the Policy.  The only mention of “representation” in the relevant New Tejas 
laws is made in the rescission statute, which does not address representations as they relate to 
warranties.  § 1408.  The statute only provides that a party is “entitled to rescind the contract from 
the time the representation becomes false.”  New Tejas § 1408 (emphasis added).  It does not say 
anything about warranties.  Further, this provision presumes the existence of a “contract” that is 
valid and would remain valid but for the fact that a representation “bec[a]me” false subsequent to 
the Policy’s inception.  Id.  It says nothing about a Policy that is void from its inception because of 
false warranties.  Thus, it does not foreclose Guaranty’s argument that the Policy is void on the basis 
of false statements constituting warranties. 
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application would become a part of the Policy.  See Jeffries, 89 U.S. (22 Wall.) at 

53.13  Second, these same statements on the Policy Acceptance form, which is 

incorporated into the terms of the Policy, makes clear that Guaranty’s intent was to 

render the contract void ab initio if false statements were made.  Exh. 4, R. at 25.  

That language requires, for the Policy to be deemed accepted, that the insured 

affirm the truth of the statements in the Application.  See Id.  Guaranty’s intent to 

void the policy for false statements on the Application is further shown by its 

statement on the first page of the Policy: “We are issuing the policy in consideration 

of the application . . . .”  Exh. 2, R. at 19 (emphasis added).  The combined 

importance of these statements on both the Policy Acceptance form and the Policy 

have the same effect as the statement held sufficient to express the insurer’s intent 

in Jaber:  they show that Guaranty issued the Policy in reliance of the truth of the 

statements contained in the Application.  Thus, the statements in the Application 

were warranties, and because they were false, they constituted a breach of 

warranty that renders the Policy void ab initio. 

C. Guaranty is not precluded from nor has it waived its right to challenge 
the validity of the policy on the grounds of incontestability, 
retroactivity, or negligence in issuing the Policy. 

	
1. Guaranty’s arguments do not require retroactively applying 

amended § 1409 because all of its arguments are based on the 
version that was in effect at the time this case was brought. 
 

As noted by the Supreme Court of the United States, the legal effect of 

conduct is to be assessed under the law that existed when the conduct took place.  

Kaiser Aluminum & Chem. Corp. v. Bonjorno, 494 U.S. 827, 855 (1990) (Scalia, J., 
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concurring).  The present action was filed on January 3, 2009, more than seven 

months before New Tejas amended § 1409, and therefore the pre-amendment 

version of § 1409 applies in this case.  As a result, Guaranty’s arguments for lack of 

insurable interest are based solely on the application of pre-amendment § 1409.  

Although this amendment clarified when a trust has an insurable interest in 

amended § 1409(d) and declared schemes that attempt to circumvent the insurable 

interest requirement as invalid in amended § 1409(e), these revisions only provide 

further support for the arguments that Guaranty makes here based upon the 

applicable pre-amendment version of § 1409.  Therefore a retroactive application of 

amended § 1409 is not needed for Guaranty to prevail in the present case. 

2. New Tejas’s incontestability statute § 1407 preclude Guaranty’s 
challenge to the Policy because the parties have waived 
incontestability. 
 

New Tejas § 1407 requires all life insurance policies to contain a provision 

that make the policy incontestable, subject to a few exceptions, after two years.  § 

1407.  The policy in question in this case contains such a provision, and this suit 

was initiated more than two years after the policy was accepted on March 5, 2007.  

R. at 8.  However, the defendants expressly waived any right to argue that the 

incontestability statute barred Guaranty from challenging the validity of the subject 

policy, R. at 1, and therefore this court must reject any argument that attempts to 

claim otherwise.14   

																																																								
14  Even if the defendants had not waived this argument, any challenge based upon 
incontestability would have failed because the present policy is void.   
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3. Guaranty did not waive its right to challenge the Policy because 
it did not possess enough information to know about any 
misrepresentations when it accepted the Policy. 
 

In general, an insurer is entitled to rely upon the truthfulness of answers on 

a life insurance policy application when determining whether to issue the policy, 

Swift v. N. Am. Co. for Life & Health Ins., 677 F. Supp. 1145, 1149-50 (S.D. Fla. 

1987) and the insurer is not bound by an insurance contracted that he was induced 

to issue due to material misrepresentations or fraud by the procurer, Violin v. 

Fireman’s Fund Ins. Co., 406 P.2d 287, 288 (Nev. 1965).  Many courts have held 

that because a life insurance policy without an insurable interest is void as a matter 

of public policy, the doctrines of waiver or estoppel do not bar the insurer from 

raising these defenses in such instances.  See, e.g., Beard, 550 A.2d at 687 

(collecting further cases in support).  Courts that do apply the doctrines of waiver 

and estoppel have found that an insurer is only precluded from arguing that an 

insurance contract was void for lack of insurable interest and misrepresentation if 

the insurer knew of these facts prior to the issuance of the policy.  Violin, 406 P.2d 

at 290.   

An insurer only has the requisite knowledge that precludes it from later 

challenging the validity of the policy if the insurer had possession of “full 

information” about such facts in its own files before it agreed to issue the policy.  

Compare Violin, 406 P.2d at 288 (finding that an insurer had knowledge of a 

material misrepresentation and the doctrine of waiver thus did apply when an 

applicant falsely claimed he had not previously been denied a policy and the insurer 
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had previously denied an application from the same applicant four years prior) with 

Swift, 677 F. Supp. at 1150 (holding that an insurer did not have knowledge that 

precluded it from challenging the validity of a policy when the applicant 

misrepresented that he had been hospitalized for a week with the flu when in 

reality his hospitalization was related to his heart and lung disease).  This narrow 

“full knowledge” requirement is not met even when an insurer voluntarily conducts 

its own investigation prior to the issuance of a policy and finds variances from the 

policy application.  Provident Life & Accident Ins. Co. v. Hawley, 123 F.2d 479, 481-

82 (4th Cir. 1941).  In such instances, facts discovered by an independent 

investigation will only preclude the insurer from challenging the validity of the 

policy if the investigation definitively uncovered the falsity of the 

misrepresentations and the insurer then relies upon its independent findings rather 

than the original application.  John Hancock Mut. Life Ins. Co. of Boston, Mass. v. 

Cronin, 51 A.2d 2, 6-7 (N.J. 1947) (holding that an insurer was not precluded from 

challenging the validity of a life insurance policy when the insurer continued to rely 

upon the misrepresentations made by the insured about his medical history even 

when the insurer’s independent investigation revealed discrepancies, but not 

definitive knowledge about the insured’s medical past).  

Here, Guaranty did not waive its right to challenge the validity of the life 

insurance policy because it did not have the requisite full knowledge of any 

misrepresentation in its own files when it issued the policy.  The Chief Underwriter 

of Guaranty expressly testified that Guaranty had no knowledge of any 
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misrepresentations or any intent to transfer the policy under a STOLI scheme, or 

the company would have never issued the policy in the first place.  R. at 12.  Unlike 

the insurer in Violin, 406 P.2d at 288, Guaranty did not have any information in its 

own files about Don Juan prior to the issuance of the policy, and therefore it did not 

have the requisite knowledge that would bar it from later challenging the validity of 

the policy.  Instead, Guaranty’s reliance on the false answers contained within the 

policy is analogous to Swift, 677 F. Supp. at 1150, where the court found that the 

insurer was not precluded from challenging the policy even though the answers 

provided by the insured about his hospital stay may have appeared suspicious.   

Furthermore, any independent investigation conducted by Guaranty before 

issuing the policy does not bar the company from challenging the policy because this 

investigation did not definitively reveal the falsity of the misrepresentations and 

because Guaranty continued to rely upon the answers in the policy application.  

Although Guaranty underwriter Carl Strum’s February 8, 2007 email15 could be 

interpreted as creating suspicion about the truthfulness of the applications claims, 

this investigation did definitively unveil the falsehood of the application nor did 

Guaranty thereafter rely exclusively on its own findings instead on the answers in 

the policy application.  Much like the investigation and resulting discovery of 

inconsistencies within the applicant’s medical history in Cronin, 51 A.2d at 6-7, the 

mere uncovering of variances between the policy application and the findings of 

Guaranty’s independent investigation was not enough to meet the requisite 

																																																								
15  The email stated “A $1.2 billion cab driver?  Game over.”  R. at 11. 
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knowledge requirement for invoking the doctrine of waiver, and therefore Guaranty 

was not precluded from challenging the validity of the policy in this case.  

II. THE DISTRICT COURT IMPROPERLY ORDERED GUARANTY TO 
RETURN THE INSURANCE PREMIUMS TO THE TRUST BECAUSE THE 
INVESTORS’ STOLI SCHEME BARS RESTITUTION, OR 
ALTERNATIVELY, BECAUSE GUARANTY MAY RETAIN THE 
PAYMENTS TO OFFSET ITS EXPENSES IN ISSUING THE POLICY. 

 
As discussed below, Guaranty is legally entitled to retain all premiums paid 

by the Investors on three independently sufficient grounds: (1) the declaration of the 

Policy as void ab initio precludes ordering a refund as a matter of contract law, 

(2) the Investors, through their STOLI scheme, had “unclean hands” in procuring 

the policy, and (3) Guaranty may retain the premiums to offset its commission, 

underwriting, and other expenses incurred in connection with issuing the Policy. 

A. The Trust is not entitled to a return of paid insurance premiums 
because the Investors’ STOLI scheme rendered the subject policy void 
ab initio as contrary to public policy. 

 
As a general rule, courts that decline to enforce a contract on public policy 

grounds also disallow restitution for any performance rendered under the 

unenforceable agreement.  Gen. Dynamics Corp. v. United States, 131 S. Ct. 1900, 

1907 (2011), see also Restatement (Second) of Contracts § 197 (1981).  Courts in 

such cases leave the parties as they found them, even where one party benefits as a 

result of the underlying transaction.  Restatement (Second) of Contracts § 197. 
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1. The District Court improperly ordered a return of premiums on 
the subject policy because it wrongly applied principles of 
rescission to a void insurance agreement. 

The principles of rescission applied by the District Court should do not apply 

to this Policy because it is void ab initio.  The remedy of rescission allows a party to 

avoid performing a voidable contract.  See Restatement (Second) of Contracts § 7.  

Voidable contracts are distinct from agreements that are void ab initio—such as 

those that violate public policy—which are entirely without effect and unenforceable 

by either party.  See Restatement (Second) of Contracts § 178.  The District Court 

held that “[g]eneral principles of rescission require the parties to be returned [to] 

the[ir] positions prior to formation of the contract.  These principles require an 

insurer to return all premiums following a policy rescission.”16  This reasoning fails, 

however, because the Policy was not rescinded – it was declared void.17  

Accordingly, principles of rescission do not apply in this case.   

Additionally, the District Court improperly relied on Hartford Life & Annuity 

Ins. Co. v. Doris Barnes Family 2008 Irrevocable Trust, 2012 U.S. Dist. LEXIS 

17770 (C.D. Cal. Feb. 3, 2012), and PHL Variable Ins. Co. v. Jolly, 800 F. Supp. 2d 

1205 (N.D. Ga. 2011), cases in which the courts granted a refund of paid premiums 

to the insured only because the subject policies were not void ab initio.  See 

Hartford, 2012 U.S. Dist. 17770, at *15 (“Because the Court finds the Policy is not 

void ab initio, Hartford’s motion for summary judgment that Hartford is entitled to 

																																																								
16  Notably, the Trust has not brought a restitution claim to seek a refund of premiums paid. 
However, because the District Court’s order is functionally an order of restitution, this discussion 
refers to the order as such. 
 
17  See supra Part I. 



 38

all premiums paid in connection with the Policy is DENIED.” (emphasis added)); 

Jolly, 800 F. Supp. 2d at 1214.  These cases are inapposite to the instant case, in 

which the Policy has been declared void ab initio as contrary to public policy.  As 

discussed in the next Section, this Court should not apply principles of rescission, 

but rather contract law on void agreements, which dictates that the Court should 

leave the parties as it found them and deny a refund of premiums to the Trust. 

2. Restitution is improper because the Policy was declared void ab 
initio in violation of the public policy against wagering on 
human life. 

Courts generally disallow restitution for any performance rendered on an 

agreement later declared void ab initio as against public policy.  Gen. Dynamics 

Corp. v. United States, 131 S. Ct. 1900, 1907 (2011), see also Restatement (Second) 

of Contracts § 197.  This principle applies in cases where an insured is the victim of 

a STOLI scheme, 18 as such schemes are contrary to the public policy against 

wagering on life.  Security Mut. Life Ins. Co. v. Little, 178 S.W. 418, 419 (Ark. 

1915).  In such cases, an insurer may equitably retain premium payments by virtue 

of the invalidity of the Policy itself, even in the absence of fraud by the procurer or 

the insured.  Carton v. B&B Equities Group, LLC, 827 F. Supp. 2d 1235, 1247 (D. 

Nev. 2011); Little, 178 S.W. at 419 (denying return of life insurance premiums paid 

by school district as procurer of 18 policies insuring unrelated local residents 

because policies were void ab initio for lack of insurable interest).  In contrast to 

contracts that are merely voidable at one party’s option, insurance policies void for 

lack of insurable interest are without effect from the outset, and courts have denied 
																																																								
18  See supra, Part I. 
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parties the right to recover premiums knowingly paid on the void policy.  Compare 

TTSI Irrevocable Trust v. ReliaStar Life Ins. Co., 60 So. 3d 1148, 1150 (Fla. Dist. 

Ct. App. 2011) (denying return of premiums on policy void for lack of insurable 

interest where a trust had paid premiums for three years), Little, 178 S.W. at 419, 

with Gonzalez v. Eagle Ins. Co., 948 So. 2d 1 (Fla. Dist. Ct. App. 2006) (granting 

return of premiums where insurer sought to exercise unilateral right to rescind 

voidable automobile insurance policy).   

In the instant case, Guaranty is a victim of the Investors’ STOLI scheme, and 

is legally entitled to retain the insurance premiums received to date because the 

subject policy is void on public policy grounds. Specifically, the subject policy is void 

ab initio for lack of insurable interest in violation of the public policy against 

wagering on life.19  As in Little, in which a school board purchased life insurance 

policies on individuals in whom it had no insurable interest, the Investors here 

procured the Policy and made payments on it when they had no insurable interest 

in the life of Don Juan.  Accordingly, the Trust may not obtain a refund of 

premiums paid on the Policy. 

B. Guaranty is entitled to retain premiums paid on the Policy because the 
Investors, through their STOLI scheme, had unclean hands in 
procuring the Policy. 

	
Where a party’s fraud has led to the declaration of a contract as void, the 

other party may raise the equitable “unclean hands” doctrine to consequent 

restitution claims.  Wuliger v. Manuf. Life Ins. Co., 567 F.3d 787, 797 (6th Cir. 

2009); see also Taylor v. Grand Lodge A.O.U.W., 105 N.W. 408 (Minn. 1905).  In 
																																																								
19  See supra, Part I. 
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such cases, as above, courts will leave the parties in their current positions.  See 

TTSI, 60 So. 3d at 1450; see Restatement of Restitution § 109 (1937).  Thus, as 

discussed below, even if this Court chooses not to reverse the District Court’s order 

of restitution merely because the subject policy is void, it should deny restitution on 

the equitable basis of Investors’ fraud in procuring the policy. 

The unclean hands doctrine applies to the recovery of insurance policy 

premiums.  Wuliger, 567 F.3d at 797.  Specifically, where an insurance policy is 

declared void ab initio for lack of insurable interest, and where either the insured or 

the procurer made misrepresentations to induce the issuance of the policy, the 

insurer is not bound to make restitution to the policy purchaser.  See, e.g., id. at 

797-98, Brasner, 2011 WL 134056, at *8.  A long line of cases dating to Lord 

Mansfield supports an insurer’s right to retain premiums in such cases, regardless 

of whether the insurer might consequently be enriched.  See, e.g., Hellman v. Nat’l 

Council of Knights & Ladies of Sec., 200 S.W. 698, 699 (Mo. App. 1917) (denying 

insured right to return of life insurance premiums due to actual fraud where 

insured had misstated his occupation on the policy application rendering policy void 

ab initio); Tyrie v. Fletcher, [1777] 98 Eng. Rep. 1297 (K.B.).20  To hold otherwise 

																																																								
20  In fact, courts in many states have adopted an “unclean hands” defense to bar restitution of 
paid insurance premiums upon rescission where the insured or policy procurer’s fraud induces policy 
issuance.  See, e.g., PHL Variable Ins. Co. v. Morello, 645 F.3d 965, 970 (8th Cir. 2011) (Minnesota); 
Wuliger, 567 F.3d at 799 (Ohio); Georgia Home Ins. Co. v. Rosenfield, 95 F. 358, 364 (6th Cir. 1899) 
(Tennessee); Brasner, 2011 WL 134056, at *4 (Florida); Winnemucca Farms v. Eckersell, 2009 U.S. 
Dist. LEXIS 40904 (D. Nev. 2009) (Nevada); Schwartz v. U.S. Ins. Co., 21 F. Cas. 770 (Cir. Ct., D. Pa. 
1818); Mutual Sav. Life Ins. Co. v. Brown, 245 Ala. 423 (Ala. 1944); Hohenschutz v. Knights of 
Columbus, 186 S.W.2d 177, 178 (Ark. 1945); Lewis v. Phoenix Mut. Life Ins. Co., 39 Conn. 100, 103 
(Conn. 1872); Curry v. Wash. Nat’l Ins. Co., 194 S.E. 825, 826 (Ga. Ct. App. 1937); Seaback v. Metro. 
Life Ins. Co., 113 N.E. 862, 863 (Ill. 1916); Metro. Life Ins. Co. v. Bowser, 20 Ind. App. 557, 562–63 
(Ind. Ct. App. 1898); Hoyt v. Gilman, 8 Mass. 336 (Mass. 1811); Metro. Life Ins. Co. v. Freedman, 
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and to allow a fraudulent insurance procurer a refund of all premiums paid would 

be an invitation to fraud, as either the procurer would successfully execute the 

fraud, or at worst, would receive its money back and suffer no loss.  Taylor v. Grand 

Lodge A.O.U.W., 105 N.W. 408 (Minn. 1905).  

Fraud on the part of the insured, a purchasing entity, or a procurer is 

sufficient to provide an insurer with such an unclean hands defense against later 

attempts to recoup premium payments.  Hellman, 200 S.W. at 699 (denying a 

return of premiums when the insured misrepresented his occupation); Wuliger, 567 

F.3d at 799 (fraudulent misrepresentation by corporate purchaser’s agent sufficient 

to bar restitution); TTSI, 60 So. 3d at 1450 (fraud by procurer of policy on behalf of 

insured sufficient to render policy void and bar restitution even where insured was 

not complicit in fraud).  Any misrepresentation as to an objective fact or as to 

matters of intent constitutes fraud in this context.  Taylor, 105 N.W. 408 (denying 

return of insurance premiums to insured on void life insurance policy where 

insured’s fraudulent misrepresentation as to his age induced policy issuance); 

Phoenix Life Ins. Co. v. LaSalle Bank N.A., 2009 U.S. Dist. LEXIS 26468, at *21 

(noting misrepresentations would be sufficient to justify declaring a policy void 

where insured falsely denied an intent to transfer the beneficial interest in the 

policy to a third party at time of application). Although some courts have granted 

the return of premiums paid where an insured has made misrepresentations in an 

																																																																																																																																																																																			
123 N.W. 547 (Mich. 1909); Taylor v. Grand Lodge A.O.U.W., 105 N.W. 408 (Minn. 1905); Home Ins. 
Co. v. Cavin, 149 So. 800 (Miss. 1933); McDonald v. N. Benefit Ass’n, 131 P.2d 479, 486–87 (Mont. 
1942); Himely v. S.C. Ins. Co., 12 Am. Dec. 623 (S.C. Const. App. 1817); James v. Ins. Co. of N. Am., 
18 S.W. 260, 260 (Tenn. 1891); Elliott v. Knights of Modern Maccabees, 89 Pac. 929 (Wash. 1907).  
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insurance application, such cases have concerned homeowner’s insurance policies 

rather than life insurance policies. See, e.g., Diaz v. Florida Ins. Guar. Ass'n, Inc., 

650 So. 2d 675 (Fla. Dist. Ct. App. 1995) (requiring return of premiums where 

insured misrepresented the nature of the structure to be insured and where the 

policy could never come into effect because the structure was under construction). 

Such contracts are distinct from those that are “injurious to the interest of the 

public” or contrary to established social norms, such as stranger-originated life 

insurance policies that violate the strong public policy against wagering on life.  

Harris v. Gonzalez, 789 So. 2d 405, 409 (Fla. Dist. Ct. App. 2001).  Thus, where an 

insurance policy is declared void for violating public policy, and where a party 

seeking restitution for policy payments has made misrepresentations to induce the 

issuance of the policy, the unclean hands doctrine is an appropriate equitable basis 

for denying the return of paid insurance premiums. 

1. The Trust has unclean hands because of the Trust and Don 
Juan’s misrepresentations on the policy application and SOCI. 

In the instant case, Guaranty has an unclean hands defense to restitution 

because the Trust and Don Juan W. Hicks fraudulently induced Guaranty’s 

issuance of the subject policy by misrepresenting Don Juan W. Hicks’ financial 

status, the policy’s funding source, and the intended ownership of the policy.  As in 

Hellman, in which the insured was barred from recouping paid premiums on a void 

policy because he misrepresented his occupation, the Trust and Don Juan W. Hicks 

misrepresented Don Juan W. Hicks to be a self-employed entrepreneur when in fact 
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he was a retired cab driver.21 Furthermore, as in Taylor, in which the insured 

misrepresented his age on the insurance application, the Trust and Don Juan W. 

Hicks falsely represented Don Juan W. Hicks’ income to be in excess of $8 million 

on the insurance application when in fact he was living on modest social security 

benefits. 

 In addition to these factual misrepresentations, the Trust and Don Juan 

made fraudulent representations on the SOCI when they indicated that Sydney 

Hicks would pay the premiums without borrowing any funds, and that no program 

existed by which ownership of the policy would be transferred. As in LaSalle Bank, 

in which the insured misrepresented his intent to transfer an interest in the policy 

justified later rescission and the insurer’s retention of premiums, the Trust and Don 

Juan falsely stated that Sydney would retain beneficial interest in the subject 

policy.  In reality, Sydney received reimbursement for the initial three-month 

premium payment because he could not afford it, R. at 11, and Sydney sold his 

beneficial interest to Presidential a mere two days after the policy acceptance form 

was returned to Guaranty. R. at 8.  Furthermore, the email from Hightower to 

Presidential dated January 11, 2007, indicates that the scheme to “flip” Don Juan’s 

policy to Presidential’s ownership was in effect well before the application was 

submitted to Guaranty.  R. at 10.  Because these misrepresentations directly 

induced Guaranty to issue the policy when it otherwise would not have done so, R. 

																																																								
21  Bryan Jones, acting in his capacity as Trustee, and Don Juan W. Hicks as the insured signed 
both the policy application and the statement of client intent (SOCI). R. at 17, 23. 
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at 12, Guaranty may raise the Trust’s unclean hands as an equitable basis for 

denying return of the Trust’s premium payments on the subject policy. 

2. Frank Kipp’s replacement of Bryan Jones as Trustee does not 
allow the Trust to escape the unclean hands doctrine. 

An entity cannot absolve itself of fraud and escape the unclean hands defense 

by disassociating with the agent who was in fact responsible for fraudulently 

inducing the issuance of the policy on behalf of the entity.  Wuliger at 798 (in which 

fraud by the viatical investment corporation’s former chief executive barred the 

corporation’s receiver from obtaining return of premiums for the corporation).  

Thus, where an agent has fraudulently induced issuance of an insurance policy to 

the entity it represents, but the agent subsequently leaves the entity, the insurer 

may still raise an unclean hands defense to any attempt by the entity to seek 

restitution of premiums paid on the policy.  See id. at 797-98.  In this case, the 

Trust is fully complicit in the fraudulent misrepresentations because Bryan Jones, 

Trustee for the Trust, committed fraud on behalf of the Trust when he signed the 

insurance application and the SOCI.  As in Wuliger, in which removal of an agent 

who committed fraud did not allow the corporation to seek restitution for premiums 

paid on the fraudulently procured policies, Frank Kipp’s replacement of Bryan 

Jones as Trustee does not absolve the Trust of its unclean hands in the procurement 

of the subject policy.  Applying this unclean hands doctrine, the Trust may not 

obtain a refund of the premiums paid on the subject policy because the insured and 

the Trust as procurer of the subject policy induced policy issuance by fraudulent 

misrepresentations.  
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C. Alternatively, Guaranty is entitled to retain premiums received on the 
subject policy to offset commission, underwriting, and other expenses 
incurred in issuing the policy, or as consideration for such expenses. 

 
Even if the court denies Guaranty’s unclean hands argument, Guaranty is 

entitled to retain payments received on the subject policy to offset its expenses.  See 

Morello, 645 F.3d at 968, 970; Restatement (Second) of Contracts § 197.  As 

discussed below, Guaranty may retain the premiums as a setoff either under an 

equitable theory that no disproportionate forfeiture would result, or alternatively, 

under a theory of consideration. 

1. Guaranty may retain premium payments received to offset its 
expenses incurred in issuing the policy because no 
disproportionate forfeiture would result. 

Where a party makes payments pursuant to a contract that is later declared 

void on public policy grounds, the payor has no restitution claim against the payee 

unless denial of the claim would cause a disproportionate forfeiture.  Restatement 

(Second) of Contracts § 197. Accordingly, where the payee has incurred expenses in 

connection with its performance of the contract, it may retain received payments as 

a setoff against those expenses.  See Morello, 645 F.3d at 968, 970; TTSI, 60 So. 3d 

at 1149 (allowing insurer to retain all premiums received to offset costs in issuing 

the policy and to recoup commissions paid where insurer cancelled the life 

insurance policy for lack of insurable interest).  This principle of setoff applies to 

insurance policies that have been declared void ab initio for lack of insurable 

interest.  Morello at 968, 970 (affirming lower court’s declaratory judgment granting 

unearned premiums to insurer as setoff against commissions and other damages).  

Where a party procuring an insurance policy seeks to recover paid premiums upon 
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the nullification of the policy, it is thus improper to grant restitution where the 

insurer has used the premium payments to perform its presumptive contractual 

obligations.  See id. 

In the instant case, Guaranty is entitled to retain premiums received because 

Guaranty has incurred considerable underwriting and other expenses including an 

irretrievable $1.4 million commission expense. Once Guaranty issued the subject 

policy, Guaranty paid this commission to Reggie Hightower, the Trust’s 

independent insurance agent who had arranged the transaction. Since then, Reggie 

Hightower has passed away and left no estate of value. Guaranty conducted an 

independent underwriting process, evaluated a medical exam, and undertook the 

risk that it would have to pay $20 million to the Trust upon the death of Don Juan 

W. Hicks. This is analogous to Morello, in which the insurer was allowed to retain 

premiums received as a setoff against expenses; Guaranty is thus entitled to retain 

the premiums received to date as well. Although Guaranty has received more than 

$4 million from Investors, Guaranty is not unjustly enriched to retain these funds; 

rather, given Guaranty’s expenditures and the irretrievability of the hefty 

commission paid to Hightower, the Investors would be unjustly enriched at 

Guaranty’s expense if were Guaranty to refund the premium payments. 

Furthermore, because of Guaranty’s other expenses incurred, no disproportionate 

forfeiture would result from Guaranty’s retention of the payment.  Accordingly, the 

Trust is not entitled to a refund of any premium payments made to Guaranty. 
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2. Alternatively, Guaranty may retain premium payments received 
as consideration for the risk it incurred in issuing the subject 
policy. 

As an alternative to this principle of setoff, some courts have held that 

insurers may retain premiums received on void policies as consideration for the risk 

incurred, even though the policy never took legal effect.  Carton, 827 F. Supp. 2d at 

1247; see also Taylor, 105 N.W. at 411.  Common law principles of insurance law 

prohibit the return of premiums paid on void policies where the risk “has attached 

even for a moment.”  E.g., 15 Tenn. Juris. Insurance § 45.  Although the insurer 

does not incur a legal risk of becoming liable on the insurance policy where the 

policy is void ab initio, the insurer nevertheless takes on a risk of paying out a 

death benefit upon the death of the insured.  Carton, 827 F. Supp. 2d at 1247 

(noting where insurer was unknowing victim of STOLI scheme that insurer bore the 

risk that the scheme would succeed and that insurer would pay death benefits even 

though policy never legally existed).  In cases where an insurer is at risk of falling 

victim to a STOLI scheme and paying out a death benefit on a void policy, therefore, 

the insurer is under no obligation to return premiums received when it brings suit 

to declare the policy void. 

Accordingly, under the view that the premiums paid were tendered in 

consideration for risk incurred by Guaranty, Guaranty incurred risk to the extent 

that it stood to pay out $20 million if Don Juan W. Hicks died and a beneficiary 

made a claim on his life prior to Guaranty’s discovery of Investors’ STOLI scheme.  

For example, if Don Juan had died on March 6, 2007 – following the issuance of the 

policy but prior to Sydney’s negotiation of his beneficial interest to Presidential – 
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Guaranty may never have discovered the STOLI scheme despite Sydney’s 

preexisting intent to transfer his interest to Presidential.  As in Carter, even if 

Guaranty only bore a risk of paying out on the subject policy for the two days that 

elapsed between the date the policy was accepted and the date Sydney transferred 

his beneficial interest, Guaranty nevertheless bore the risk of paying out a full 

death benefit.  Under the common law of consideration, therefore, Guaranty may 

retain premium payments received as consideration for the risk that it incurred 

when it entered into an agreement to issue the subject policy. 

CONCLUSION 

 For the reasons stated herein, the judgment of the District Court should be 

affirmed in part and reversed in part. 

 


