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INTRODUCTION 

After the Department of Homeland Security announced its Deferred Action 

for Childhood Arrivals (“DACA”) program, which defers deportation for certain 

young people brought here illegally as children, the Maricopa County Community 

College District (the “District”) announced that it would accept Employment 

Authorization Documents (“EADs”) issued to such individuals as evidence of 

lawful presence, allowing them to apply for in-state tuition.  The State challenges 

this action as unlawful, because DACA does not change an immigrant’s status; 

federal law prohibits States from granting benefits such as in-state tuition to those 

not lawfully here; and state law prohibits those not lawfully here from being 

classified as residents for the purposes of in-state tuition at public postsecondary 

institutions. 

The relevant federal statutes, 8 U.S.C. §§ 1621 and 1623, were enacted in 

1996.  They limit most illegal aliens’ access to many state and local public 

benefits, including post-secondary education benefits such as in-state tuition.  In 

passing these laws, Congress stated its intent that “the availability of public 

benefits not constitute an incentive for immigration to the United States.”  8 U.S.C. 

§ 1601. At the same time, Congress gave States the opportunity to make public 

benefits available to illegal aliens, allowing them to do so if they passed an 

affirmative statute granting eligibility after August 22, 1996.  8 U.S.C. § 1621(d). 
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Congress imposed a further specific requirement on States that wanted to make in-

state tuition available to those not here lawfully:  it required that such States make 

the same benefit available to any United States citizen or national, without regard 

to residence.  8 U.S.C. § 1623(a).  

Arizona chose not to make state and local public benefits available to illegal 

aliens.  Instead, in 2006, Arizona voters passed Proposition 300, which included 

A.R.S. §§ 15-1803(B) and 1825(A), both of which prohibited those “without 

lawful immigration status” from establishing eligibility for in-state tuition or 

receiving other taxpayer-funded post-secondary education benefits.   The publicity 

pamphlet shows that both proponents and opponents of Proposition 300 understood 

that it would prevent those who came here illegally from having access to in-state 

tuition.   

In 2012, the Secretary of Homeland Security took the extraordinary step of 

issuing the DACA Memorandum.  In this Memorandum, the Secretary explained 

that she would exercise prosecutorial discretion to defer deportation of certain 

young people brought here illegally as children and that DACA-eligible 

individuals could also apply for Employment Authorization Documents (“EAD”).  

But even as she announced this unprecedented program, she cautioned 

beneficiaries regarding its limitations, saying “This memorandum confers no 
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substantive right, immigration status or pathway to citizenship.  Only the Congress, 

acting through its legislative authority, can confer these rights.”   

The trial court erroneously upheld the District’s decision to permit DACA 

beneficiaries with EADs to establish eligibility for in-state tuition.  It reasoned that 

DACA granted lawful presence and that lawful presence was sufficient under State 

law.   But, the trial court failed to give effect to the plain language of state law, 

which prohibits those “without lawful immigration status” from being eligible for 

in-state tuition.   It also failed to give effect to federal law, which requires a State 

enact an affirmative statute granting access to public benefits such as in-state 

tuition and that the State make the benefit available to all other U.S. citizens and 

nationals on the same terms.  And finally, it failed to appreciate the limited 

consequences of DACA eligibility.  The only consequences of eligibility for 

DACA are those that flow logically from the recognition that a deferral of 

deportation implies continued presence in the United States.  The accompanying 

EAD merely assures that DACA beneficiaries will be able to support themselves 

during the time their period of deportation is deferred.  DACA does not, and 

cannot, change anyone’s immigration status and therefore, it does not make anyone 

eligible for taxpayer-funded benefits such as in-state tuition. 
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STATEMENT OF THE CASE AND OF THE FACTS 

In 1996, Congress enacted the Personal Responsibility and Work 

Opportunity Reconciliation Act (“PRWORA”) and the Illegal Immigration Reform 

and Immigrant Responsibility Act (“IIRIRA”).  The PRWORA contains 8 U.S.C. § 

1621, which generally bars States from providing state and local public benefits—

including in-state tuition—to unlawfully present aliens unless they enact legislation 

that “affirmatively provides” for such aliens’ eligibility.  The IIRIRA contains 8 

U.S.C. § 1623, which narrows a State’s ability to make unlawfully present aliens 

eligible for in-state tuition on the basis of residence, because it requires a State that 

does so to grant the same benefit to any other United States citizen or national. 

In 2006, the voters passed Proposition 300, which bars those without lawful 

status from access to in-state tuition.  The relevant portions of Proposition 300 are 

codified at A.R.S. §§ 15-1803(B) (providing that “a person  . . . who is without 

lawful immigration status is not entitled to classification as an in-state student”) 

and 1825(A) (providing that “[a] person . . . who is without lawful immigration 

status” is not entitled to any taxpayer subsidy for post-secondary education 

benefits).    

On June 15, 2012, Secretary of Homeland Security Janet Napolitano issued a 

proclamation, known as the DACA Memorandum (for Deferred Action for 

Childhood Arrivals).  Memorandum from Janet Napolitano, Sec’y, Dep’t of 
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Homeland Sec., Exercising Prosecutorial Discretion with Respect to Individuals 

Who Came to the United States as Children (June 15, 2012) (IR 1 [Ex. B] PDF pp. 

13-151, hereinafter, the “DACA Memorandum,” attached as App. 6.)  There, 

Secretary Napolitano explained that the United States Department of Homeland 

Security (“USDHS”) would exercise its prosecutorial discretion to defer 

deportation of eligible illegal aliens for up to two years, subject to renewal. (Id.) 2  

Eligible individuals would be permitted to obtain an employment authorization 

document (EAD).  (Id.)  The DACA Memorandum clearly cautioned, “This 

memorandum confers no substantive right, immigration status or pathway to 

citizenship.  Only the Congress, acting through its legislative authority, can confer 

these rights.”  (Id.)   

To be eligible for DACA, illegal aliens must show that they: 

1. Were under the age of 31 as of June 15, 2012;  
2. Came to the United States before reaching their 16th birthday; 
3. Have continuously resided in the United States since June 15, 

2007, up to the present time;  

                                           
1 References to PDF pages are for the Court’s convenience.  The reference 
indicates the page number of the PDF in the Index of Record where the cited 
information is found.   
 
2 The term “illegal alien” is used because a leading legal lexicographer states “The 
usual and preferable term in [American English] is illegal alien,” explaining 
“[i]llegal alien is not an opprobrious epithet: it describes one present in a country 
in violation of the immigration laws (hence ‘illegal’).”  Bryan A. Garner, Garner's 
Dictionary of Legal Usage 912 (3d ed. 2011) (citations omitted).  This term has 
been used by the United States Supreme Court.  Arizona v. United States, 132 S. 
Ct. 2492, 2497 (2012).   
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4. Were physically present in the United States on June 15, 2012, 
and at the time of making their request for consideration of 
deferred action with USCIS;  

5. Had no lawful status on June 15, 2012, meaning that: 
 They never had a lawful immigration status on or before 

June 15, 2012, or 
 Any lawful immigration status or parole that they 

obtained prior to June 15, 2012, had expired as of June 
15, 2012; 

6. Are currently in school, have graduated or obtained a certificate 
of completion from high school, have obtained a General 
Educational Development (GED) certificate, or are an 
honorably discharged veteran of the Coast Guard or Armed 
Forces of the United States; and 

7. Have not been convicted of a felony, a significant 
misdemeanor, three or more other misdemeanors, and do not 
otherwise pose a threat to national security or public safety. 

 
(U.S. Citizen and Immigration Serv. (“USCIS”) FAQs, General Information, 

Section (I)(A), hereinafter “USCIS FAQs,”  IR 82 [Ex. 9], excerpted at App. 7.) 

In the wake of the DACA Memorandum, the Maricopa County Community 

College District (the “District”) announced that it would accept an EAD issued to a 

DACA-eligible individual as evidence that the individual qualified for in-state 

tuition rates.  (IR 1, at ¶ 18; IR 9, at ¶¶ 13-14.)   The District admits that it has 

granted in-state tuition to DACA-eligible students.  (IR 9, at ¶¶ 13-14.)   

The State of Arizona, ex rel. Attorney General Thomas C. Horne (the 

“State”) filed its Complaint against the District on June 25, 2013.  (IR 1.)  The trial 

court permitted Student-intervenors Abel Badillo and Bibiana Vasquez (Student-

intervenors) to intervene and file a counterclaim by order dated March 31, 2014.  
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(IR 40.)  Student-intervenors’ counterclaim asserted that Arizona violated their 

equal protection and due process rights.  (IR 15-17.) 

The parties filed dispositive cross-motions on all claims against one another.  

During briefing, Student-intervenors conceded that they had been granted due 

process rights and withdrew their due process claim.  (IR 99, at p. 14 n. 6.)  The 

trial court ruled on May 6, 2015, granting summary judgment to the District.  (IR 

126.)  It also granted summary judgment to the Student-intervenors in part and 

denied it in part, denying the equal protection claim as moot.  (Id. at 5-6.) The trial 

court also denied Arizona’s motions for judgment on the pleadings and for 

summary judgment against the District and the Student-intervenors.  (Id. at 6.)  The 

court held that DACA, and the accompanying EAD, showed lawful presence.  (Id. 

at 5.) It construed Arizona law to allow those with “lawful presence” to establish 

eligibility for in-state tuition. (Id. at 3-4.)  It thus upheld the District’s decision to 

allow DACA recipients to apply for in-state tuition. 

The trial court entered a Final Merits Judgment pursuant to Ariz. R. Civ. P. 

54(b) on June 5, 2015, stating that all claims had been resolved on the merits but 

that claims for fees remained outstanding.   (IR 136.)  Arizona timely filed its 

Notice of Appeal on July 1, 2015.   (IR 155.)  This Court has jurisdiction under 

A.R.S. § 12-2101(A)(1). 
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ISSUE PRESENTED FOR REVIEW 

Consistent with 8 U.S.C. §§ 1621 and 1623, A.R.S. §§ 15-1803(B) and 

1825(A) prohibit those “without lawful immigration status” from establishing 

eligibility for in-state tuition at community colleges and public universities.   In 

2012, the Secretary of Homeland Security issued the DACA memorandum that 

grants temporary relief from deportation to certain illegal aliens, but does not make 

their immigration status lawful.   Does DACA’s grant of temporary relief from 

deportation change its recipients’ immigration status and make them eligible for in-

state tuition? 

ARGUMENT 

I. Because DACA Recipients Receive Only Temporary Relief from 
Deportation, Not a Change to Their Immigration Status, They Are Not 
Eligible for In-state Tuition.  

The trial court held that DACA recipients can present EADs to the District 

to establish eligibility for in-state tuition.  (IR 126 at 5.)   The court reasoned that 

A.R.S. § 15-1803(B) allows lawfully present persons to apply for in-state tuition, 

that DACA recipients are lawfully present, and are thus eligible to apply for in-

state tuition.  (Id.)  The court misunderstood the effect of DACA and misconstrued 

both federal and state law.  It therefore erred.   
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A. Standard of Review 

A grant of summary judgment is reviewed de novo.  Wells Fargo Bank v. 

Ariz. Laborers, Teamsters & Cement Masons Local No. 395 Pension Tr. Fund, 201 

Ariz. 474, 482 (2002). A court reviewing a judgment on the pleadings reviews the 

trial court’s conclusions of law de novo and accepts the factual allegations of the 

complaint as true.  Mobile Cmty. Council for Progress, Inc. v. Brock, 211 Ariz. 

196, 198 (App. 2005). 

B. DACA-Eligibility Confers Only Relief from Deportation. 

The trial court erred in holding that DACA’s deferral of deportation changes 

an alien’s status, such that the alien becomes eligible for state and local public 

benefits including in-state tuition.  (IR 126 at 4-5.)  In so doing, the trial court 

ignored the  DACA Memorandum’s own description of the DACA as nothing 

more than relief from deportation, a conclusion echoed by the Department of 

Justice Office of Legal Counsel  itself, as well as numerous statements in the 

USCIS’s FAQs regarding the limitations of DACA status, several Congressional 

Research Memoranda, and the Ninth Circuit.   

1. Deferred action is a discretionary determination not to take 
a specific prosecutorial action that does nothing more than 
temporarily defer deportation. 

Deferred action in the immigration context represents the executive’s 

discretionary determination to decline to institute a proceeding, to terminate a 

proceeding, or not to execute a deportation order. Reno v. Am.-Arab Anti-
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Discrimination Comm., 525 U.S. 471, 484 (1999) (“’Approval of deferred action 

status means that, for the humanitarian reasons described below, no action will 

thereafter be taken to proceed against an apparently deportable alien, even on 

grounds normally regarded as aggravated.’”) (quoting 6 C. Gordon, S. Mailman, & 

S. Yale-Loehr, Immigration Law and Procedure § 72.03 [2][h] (1998)). 

Deferred action, whether granted on an ad hoc or formal basis, cannot 

change an individual’s immigration status because it is only an executive 

determination regarding how the executive will deploy its resources as it enforces 

the law.  The Ninth Circuit confirmed that deferred action granted pursuant to 

DACA does not change an illegal alien’s formal immigration status in Ariz. Dream 

Act Coal. v. Brewer, 757 F.3d 1053, 1058 (9th Cir. 2014), stating “[l]ike recipients 

of other forms of deferred action, DACA recipients enjoy no formal immigration 

status.”  In that case, DACA beneficiaries challenged the Arizona Department of 

Transportation’s (“ADOT’s”) determination that they were not eligible to apply for 

Arizona driver licenses on equal protection and preemption grounds.  Id. at 1058.  

In support of their equal protection claim, they alleged that ADOT allowed some 

deferred action recipients to apply for licenses while denying others that 

opportunity.  Id. at 1064.  The Ninth Circuit affirmed a district court decision to 
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issue a preliminary injunction.  In so doing, it recognized that “DACA recipients . . 

. possess no formal lawful immigration status, and may never obtain any.” 3 Id.   

The Ninth Circuit’s holding in Ariz. Dream Act Coalition is consistent with 

the DACA Memorandum and the DACA application process, both of which 

caution its recipients regarding the limited benefits that deferred action provides.  

The Memorandum states that relief pursuant to DACA “confers no substantive 

right, immigration status or pathway to citizenship. Only the Congress, acting 

through its legislative authority, can confer these rights.” (DACA Memorandum, 

App. 6.) 4   Similarly, instructions for applying for DACA state that “[d]eferred 

action is a discretionary determination to defer removal action of an individual as 

an act of prosecutorial discretion,” and that “Deferred action does not provide 

lawful status.” (USCIS Form I-821D, (IR 1 [Ex. C-2] PDF p. 24)) (emphasis in 

original).  And the USCIS Frequently Asked Questions regarding the DACA 

                                           
3After this decision was entered, the parties engaged in a year’s worth of discovery, 
and the matter is again on appeal, at No. 15-15307.  Among other things, the State 
challenged DACA as unconstitutional in that matter.  Appellants’ Opening Br., 
Ariz. Dream Act Coal. v. Brewer, No. 15-15307, at 32-38 (9th Cir. filed Jun. 1, 
2015). 
 
4 In fact, every effort to date to pass a statute providing this kind of relief to those 
who arrived here illegally as children has failed.  See Cong. Research Serv. 
“Analysis of June 15, 2012 DHS Memorandum, Exercising Prosecutorial 
Discretion with Respect to Individuals Who Came to the United States as 
Children,” (2012) (hereinafter, CRS DACA Memorandum, IR 91 [Ex. B] at PDF pp. 
23 – 25). 
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Memorandum include the following statements:  “[D]eferred action does not 

confer lawful status upon an individual[,]”  “deferred action does not confer a 

lawful status,” and DACA status can be terminated “at any time, with or without a 

Notice of Intent to Terminate, at DHS’s discretion.”   (USCIS FAQs, Q. 27, 

excerpted at App. 7.)    

More recently, the Department of Justice Office of Legal Counsel issued an 

opinion explaining that those eligible for relief under DACA obtain nothing more 

than relief from deportation.  See The Department of Homeland Security’s 

Authority to Prioritize Removal of Certain Aliens Unlawfully Present in the United 

States and to Defer Removal of Others, 38 Op. O.L.C. 1 (November 19, 2014) 

(“OLC Opinion”) (IR 113 [Ex. A], attached at App. 8).  The United States 

Department of Justice issued this opinion in connection with USDHS Secretary Jeh 

Johnson’s effort to expand the class of persons eligible for relief from deportation 

to a much larger group of individuals. 5   This program is known as DAPA, for 

Deferred Action for Parents of Americans and Lawful Permanent Residents. 6 

                                           
5 See Memorandum from Jeh Johnson, Sec’y, Dep’t of Homeland Sec., to Leon 
Rodriguez, Dir., U.S. Citizenship and Immigration Servs., et al., at 3–4 (Nov. 20, 
2014), available at 
http://www.dhs.gov/sites/default/files/publications/14_1120_memo_deferred_actio
n.pdf.   This memorandum is known as the DAPA Memorandum.   
 
6 The Fifth Circuit halted the DAPA program, stating that DAPA is “manifestly 
contrary to statute.”  Texas v. United States, No. 15-40238, 2015 WL 6873190, at 
*23 (5th Cir. November 9, 2015) (hereinafter, “Texas II”).  Twenty-six States, 
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The OLC Opinion carefully reviews the Department of Homeland Security’s 

authority to defer prosecution of specified categories of immigrants.  In so doing, it 

clarifies that a grant of deferred action does not change an immigrant’s status 

stating that “deferred action programs would not ‘legalize’ any aliens who are 

unlawfully present in the United States.”  (OLC Opinion at 2.)  It notes that a grant 

of deferred action is both discretionary and revocable.  (Id. at 12, 13.)  

Furthermore, it notes that even the formalized nature of the present deferred action 

procedures do not “fundamentally transform deferred action into something other 

than an exercise of enforcement discretion,”  explaining that “deferred action 

confers no lawful immigration status, provides no path to lawful permanent 

residence or citizenship, and is revocable at any time in the agency’s discretion.” 

(Id. at 21.)  Finally, the OLC Opinion states that “DACA recipients unquestionably 

lack lawful status in the United States.” (Id. at 32.)   

                                                                                                                                        
including Arizona, challenged the effort to implement the DAPA policy as 
violating the Administrative Procedures Act and the Take Care Clause of the 
Constitution.  Id. at *1.  A Fifth Circuit motions panel denied the United States’ 
request to stay the district court decision enjoining DAPA.  Texas v. United States, 
787 F.3d 733 (5th Cir. 2015).  In so doing, the Fifth Circuit held that the States had 
shown a substantial likelihood of success on their claim that DAPA’s 
implementation would likely violate the APA’s notice-and-comment procedures.  
Id..  On appeal, the Fifth Circuit affirmed the entry of the preliminary injunction, 
concluding that the States had “established a substantial likelihood of success on 
the merits of their procedural and substantive APA claims” and had satisfied the 
other requirements for an injunction.  Texas II, at *1. 
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2. “Lawful presence” incident to DACA signifies only that a 
DACA recipient’s presence is known to, and tolerated by, 
legal authorities.  

While DACA does not change its recipients’ immigration status, the USCIS 

does consider such persons “to be lawfully present during the period deferred 

action is in effect.”  (App. 7, at Q1.)   The USCIS does not define “lawful 

presence,” and in fact, the term is not defined in immigration law; thus its 

definition must be derived from its context. The context in which “lawful 

presence” incident to DACA is used shows that it comprises three benefits, all of 

which follow logically from the fact that DACA beneficiaries receive a deferral of 

deportation.  The benefits are (1) “tacit acknowledgement that the alien will 

continue to be present in the United States without legal status”; ( 2)  “the tolling 

of unlawful presence”; and (3) “the ability to apply for work authorization.”  (OLC 

Opinion, App. 8, at 20-22.)   Contrary to the trial court’s conclusions (IR 126 at 4), 

none of these benefits changes a DACA recipient’s immigration status. 7   

First, a decision to defer an alien’s deportation necessarily acknowledges 

that an alien who benefits from DACA will continue to be present in the United 

States without legal status.  (OLC Opinion, App. 8, at 20.)  In other words, 

                                           
7
 The Fifth Circuit labeled DACA an “apt comparator” to DAPA.  Texas II, at *19, 

n. 139.  It addressed both the similarities and differences between the two 
programs.  Although there are differences between the two programs, those 
differences do not affect the OLC’s conclusions regarding the limited, defined 
consequences of DAPA’s (and DACA’s) grant of lawful presence. 
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deferred action represents the agency’s decision to “openly tolerate an 

undocumented alien’s continued presence in the United States for a fixed period 

(subject to revocation at the agency’s discretion). Id.  It signifies that the agency 

will not try to remove the alien, for a specified period of time (a decision that can 

be revoked at any time), and that the alien will remain free of the government’s 

coercive power for so long as the government continues to refrain from exercising 

that power.  But, that decision does not change that alien’s status.   

Second, the USDHS’s determination that DACA recipients do not accrue 

“unlawful presence” does not change their immigration status.  (USCIS FAQs, Q5, 

excerpted at App. 7) (a DACA recipient’s “period of stay is authorized by the 

Department of Homeland Security while  . . . deferred action is in effect and, for 

admissibility purposes, [a DACA recipient is] considered to be lawfully present in 

the United States during that time”);  Ariz. Dream Act Coal., 757 F.3d at 1058-59 

(“DHS considers DACA recipients not to be unlawfully present in the United 

States because their deferred action is a period of stay authorized by the Attorney 

General.”)  Under  8 U.S.C. § 1182(a)(9)(B), the time that aliens who were not 

admitted or paroled into the United States or who stayed beyond the expiration of 

“the period of stay authorized by the Attorney General” can apply for admittance 

to the United States is delayed for the time that they were unlawfully present, 

depending on specified circumstances. 8 U.S.C. § 1182(a)(9)(B).  This 
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consequence is a necessary corollary of the decision to grant deferred action, as it 

would be manifestly unfair to acknowledge an alien’s continued presence through 

a formalized deferral of deportation while at the same time counting that period of 

time against the alien for purpose of lawful admission to the United States.    

Third, Employment Authorization Documents incident to DACA-eligibility 

do not change an unlawful alien’s status.  A DACA recipient may apply for 

Employment Authorization Documents (“EADs”).  (DACA Memorandum, App. 6) 

(stating that USCIS shall accept applications for work authorization during the 

period of deferred action); USCIS FAQs, at Q4, excerpted at App. 7 (existing 

regulations allow those granted deferred action to obtain work authorization).  

DACA recipients who obtain EADs receive Social Security numbers and pay taxes 

on their earnings. Texas, 787 F.3d at 744.  While permission to work is not a 

necessary corollary of deferring an alien’s deportation, it is not a surprising one, as 

the issuance of EADs furthers the federal government’s purpose of ensuring that 

aliens support themselves, pay taxes, and avoid burdening the public fisc.  See 8 

U.S.C. § 1601 (national policy is that “aliens within the National borders not 

depend on public resources to meet their needs,” and that “[s]elf-sufficiency has 

been a basic principle of United States immigration law since this country’s 

earliest immigration statutes”).   
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Allowing DACA recipients to apply for work authorization does not change 

their status, because “the Secretary has long permitted certain additional classes of 

aliens who lack lawful immigration status to apply for work authorization.” OLC 

Opinion, App. 8, at 22.   In fact, the Secretary of Homeland Security possesses the 

discretion to issue work authorization documents and Social Security numbers to 

those who are unlawfully present. 8 U.S.C. §§ 1324a, 1324b, and 1324a(h)(3) 

(granting Secretary of Homeland Security the authority to issue work authorization 

to those who are unlawfully present); CRS DACA Memorandum,  (IR 91 [Ex. B] at 

PDF pp. 33-35)  (describing wide latitude of Secretary to grant work authorization, 

including to those not lawfully present).  

Thus, a work authorization document is not evidence of anything but 

authorization to work; its issuance does not change an alien’s immigration status. 

In fact, deferred action recipients are similar to other “foreign nationals with relief 

from removal who obtain temporary work authorizations” and who can be 

characterized as “‘quasi-legal’ unauthorized migrants [who] may be considered 

‘lawfully present’ for some very narrow purposes under the INA [Immigration and 

Nationality Act] (such as whether the time in deferred status counts as illegal 

presence under the grounds of inadmissibility) but are otherwise unlawfully 

present.” Id. 
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While “lawful presence” incident to DACA gives illegal aliens certain 

benefits, this definition of “lawful presence” does not establish eligibility for other 

benefits.  Therefore, USCIS cautions that “[a]part from the immigration laws, 

‘lawful presence,’ ‘lawful status’ and similar terms are used in various other 

federal and state laws” and that persons looking for “information on how those 

laws affect individuals who receive a favorable exercise of prosecutorial discretion 

under DACA”  should contact the appropriate federal, state or local authorities.”  

(USCIS FAQs, Q1, Q5, excerpted at App. 7). 

Instead of addressing the federal authority that recognizes that DACA does 

not change immigration status, the trial court cited the unremarkable proposition 

that federal law determines lawful presence, not state law, and misconstrued the 

Ninth Circuit’s reference to 8 U.S.C. § 1182(a)(9)(B)(ii) and the fact that USCIS 

will not include the period of deferred action towards “unlawful presence” for 

admissibility purposes.  (IR 126 at 4-5.)  As explained in above, the USCIS’s 

decision in that regard does not mean that DACA recipients are lawfully present; it 

merely means that their period of deferred action will not count against them for 

admissibility purposes, as it would if they were not granted deferred action.  The 

trial court therefore erred in concluding that DACA recipients are entitled to in-

state tuition. 
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C. DACA Recipients Are Not Eligible to Apply for In-State Tuition. 

1. Federal law limits access to public benefits such as in-state 
tuition for most illegal aliens.  

In construing section 15-1803(B) to allow DACA beneficiaries to establish 

eligibility for in-state tuition, the trial court claimed to be harmonizing state and 

federal law, presumably to achieve the purpose of both.  (IR 126 at 3.)  Instead, the 

trial court reached a conclusion at odds with the statutory language, the structure of 

both the state and federal statutory schemes, and the legislative intent behind both 

the state and federal statutes. 

Under federal law, aliens accorded deferred action are not eligible for state 

and local public benefits.  Congress enacted 8 U.S.C. §§ 1621 and 16238 in 1996 as 

part of the Personal Responsibility and Work Opportunity Reconciliation Act 

(“PRWORA”) and the Illegal Immigration Reform and Immigrant Responsibility 

Act (“IIRIRA”).9  The PRWORA limits a state’s ability to grant many benefits to 

many aliens.  The IIRIRA constitutes a further narrowing of a state’s ability to 

provide in-state tuition benefits to those not here lawfully 

                                           
8 The entirety of both statutes is at App. 1 and 2, respectively. 
 
9 Julia R. Kim, Note, Unclear Authority, Unclear Futures: Preemption Challenges 
to State Legislation Providing In-State Tuition Benefits to Undocumented Students 
Pursuing Higher Education, 81 Ford. L. Rev. 1013, 1018-19 (2012) (six weeks 
separates the passage of PRWORA and IIRIRA). 
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Section 1621 states the general limitation on granting access to state and 

local public benefits.  It provides that aliens who do not meet the qualifications 

listed in 8 U.S.C. § 1621(a)(1)-(3)10 are “not eligible for any state or local public 

benefit.”  8 U.S.C. § 1621(a); see Texas II, slip op. at 5 (“unlawfully present aliens 

are generally not eligible to receive . . . state and local public benefits unless the 

state otherwise provides”) (citing 8 U.S.C. § 1621). It specifically covers benefits 

such as in-state tuition, as it defines “state or local public benefits” to include “any 

. . . postsecondary education . . . benefit for which payments or assistance are 

provided to an individual, household, or family eligibility unit by an agency of a 

state or local government or by appropriated funds of a state or local government.” 

8 U.S.C. § 1621(c)(1)(B). In-state tuition is a state or local public benefit. Martinez 

v. Regents of the Univ. of Cal., 166 Cal. Rptr. 3d 518, 531 (Cal. Ct. App. 2008), 

rev’d on other grounds, 241 P.3d 855 (2010). See also Kate M. Manuel, Cong. 

Research Serv., Unlawfully Present Aliens, Higher Education, In-state Tuition, and 

Financial Aid: Legal Analysis 7 (2014) (“In-state tuition has generally been 

considered a public benefit, and PRWORA and IIRIRA restrict the circumstances 

                                           
10 These provisions include qualified aliens (as defined in 8 U.S.C. § 1641, which 
describes the categories of qualified aliens); non-immigrants under the 
Immigration and Nationality Act, 8 U.S.C. §§ 1101-1107; and aliens paroled into 
the United States under 8 U.S.C. § 1182(d)(5) for less than one year.  8 U.S.C. § 
1621(a). 
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in which states may provide public benefits to unlawfully present aliens.”)  (IR 89 

[Ex. B] at PDF p. 31.) 

Section 1621’s limitation on the provision of state and local public benefits 

to the aliens described therein is conditional; the statute gives States the 

opportunity to make benefits available to aliens, stating “[a] State may provide that 

an alien who is not lawfully present in the United States is eligible for any State or 

local public benefit from which such alien would otherwise be ineligible under 

subsection (a) of this section only through the enactment of a State law after 

August 22, 1996, which affirmatively provides for such eligibility.”  8 U.S.C. § 

1621(d).  Arizona has not passed any such law; in fact, as described below in 

Section C(2), in passing Proposition 300, Arizona voters took the opposite tack, 

denying eligibility for several education-related benefits to those without lawful 

status. 

Section 1623 constitutes a further narrowing of a State’s ability to provide 

in-state tuition benefits to those not here lawfully. It provides: 

Notwithstanding any other provision of law, an alien who 
is not lawfully present in the United States shall not be 
eligible on the basis of residence within a State (or a 
political subdivision) for any postsecondary education 
benefit unless a citizen or national of the United States is 
eligible for such a benefit (in no less an amount, duration, 
and scope) without regard to whether the citizen or 
national is such a resident. 

8 U.S.C. § 1623. 
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Section 1623 regulates the circumstances in which States may allow those 

not lawfully present to be eligible to pay in-state tuition. Stated simply, this section 

limits the ability of a State to grant post-secondary education tuition benefits to 

those not lawfully present on the basis of residence.  It permits any State that 

chooses, as it may under § 1621(d), to allow those not lawfully present to have 

access to post-secondary education benefits on the basis of residence, but it 

requires that the State make such benefits available to every other citizen and 

national of the United States, on an equal basis.  Section 1623 itself does not grant 

eligibility for resident tuition to lawfully present aliens; it only describes the 

conditions upon which States may do so, if they so choose.   

Several States have chosen to make resident tuition available to aliens who 

are not lawfully present.  See, e.g., Colo. Rev. Stat. § 23-7-110; N.J. Stat. Ann. 

18A:62-4.4; N.M. Stat. Ann. § 21-1-4.6.  However, the effort to make such a 

change in Arizona failed.  An early version of the legislation that became 

Proposition 300 would have allowed anyone who could prove the following to be 

classified as an in-state student for tuition purposes: attendance in an Arizona 

public school for six years, graduation from an Arizona public high school, and 

parents who paid income tax for six preceding taxable years.  See S. Con. Res. 

1031, 47th Leg., 2d Reg. Sess. (Ariz. 2006) (IR 91 [Ex. E] at PDF pp. 84-85). 
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Agreeing with the District, the trial court determined that 8 U.S.C. § 1621 

did not apply. (IR 126 at 4, n.5.)  As a consequence, it failed to appreciate the 

underlying purpose of PRWORA and IIRIRA—to limit eligibility for state and 

local public benefits.  See 8 U.S.C. § 1601 (stating Congress’s desire that “the 

availability of public benefits not constitute an incentive for immigration to the 

United States” and declaring it a “compelling government interest to remove the 

incentive for illegal immigration provided by the availability of public benefits”).   

The trial court also failed to appreciate the entirety of the statutory scheme 

of which §§ 1621 and 1623 are part.  Sections 1621 and 1623 are part of a statutory 

scheme that limits the eligibility of those not here lawfully for state and local 

public benefits such as in-state tuition.  Sections 1621 and 1623 are codified at 

Title 8, Chapter 14, “Restricting Welfare and Public Benefits for Aliens.” The 

statutory scheme begins by stating Congress’s desire that “the availability of public 

benefits not constitute an incentive for immigration to the United States.” 8 U.S.C. 

§ 1601(1)(B).  It also declares a “compelling government interest to remove the 

incentive for illegal immigration provided by the availability of public benefits.”  8 

U.S.C. § 1601(6). Chapter 14 contains four subchapters; sections 1621 and 1623 

are both found in subchapter II, “Eligibility for State and Local Benefits 

Programs.”  Section 1621 is entitled “Aliens Who Are Not Qualified Aliens or 

Nonimmigrants Ineligible for State and Local Public Benefits,” while § 1623 is 
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entitled “Limitation on Eligibility for Preferential Treatment of Aliens Not 

Lawfully Present on Basis of Residence for Higher Education Benefits.”   

“[A]lthough statutory title headings are not part of the law, they can aid in its 

interpretation.” State ex rel. Montgomery v. Harris, 234 Ariz. 343, 345, ¶13, 322 

P.3d 160, 162 (2014) (looking to related statutes, titles and placement in the 

statutory scheme to help determine meaning of word “metabolite” as used in 

A.R.S. § 28-1381(A)(3))(internal citation omitted).   

The failure to consider the statutory scheme caused the trial court to 

misinterpret 8 U.S.C. §§ 1621 and 1623.  See, e.g., Grant v. Ariz. Bd. of Regents, 

133 Ariz. 527, 529 (1982) (“Statutory construction requires that the provisions of a 

statute be read and construed in context with the related provisions and in light of 

its place in the statutory scheme”) (citing Romero v. Stines, 18 Ariz. App. 455 

(1972)). Had the trial court considered the statutory scheme as a whole, it would 

have understood that 8 U.S.C. §§ 1621 and 1623 were intended to limit access to 

state and local public benefits. 

Instead of considering the federal statutory scheme as a whole, the trial court 

relied solely on 8 U.S.C. § 1623.  It incorrectly interpreted this provision as 

granting eligibility for in-state tuition, reasoning that because section 1623 

prevented aliens not lawfully present from being eligible for in-state tuition, that it 

must therefore grant access to aliens who are lawfully present.   (IR 126, at 3-4.)   
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But even if section 1623 is considered by itself, the court misconstrued it.  Section 

1623 “prohibits a state from making unlawful aliens eligible ‘on the basis of 

residence within a State’ for a postsecondary education benefit.” Martinez v. 

Regents of the Univ. of Cal., 241 P.3d 855, 863 (Cal. 2010) (quoting 8 U.S.C. § 

1623(a)).   

In Martinez, plaintiffs, who were United States citizens paying nonresident 

tuition at California public universities, challenged a California statute that allows 

persons who meet specific requirements to be eligible for resident tuition: (1) that 

they possess a California high school degree; (2) if they are unlawful aliens, they 

affirm that they will try to legalize their status; and (3) they have attended high 

school in California for three or more years.   241 P.3d at 361.  In reaching its 

conclusion, the California Supreme Court noted that Congress could have 

prohibited States “entirely from making unlawful aliens eligible for in-state 

tuition,” but instead it included the qualification that aliens “not lawfully present  . 

. . ‘shall not be eligible on the basis of residence within a State’ for a 

postsecondary education benefit.”  Id. at 370 (quoting 8 U.S.C. § 1623(a)).   

The trial court erred in concluding that 8 U.S.C. § 1623 granted eligibility 

for in-state tuition.  That statute does not grant eligibility, but instead restricts a 

State’s ability to allow aliens access to in-state tuition.   Proposition 300, as 

enacted, does not meet the requirements of 8 U.S.C. § 1623. 
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2. Arizona Revised Statutes §§ 15-1803(B) and 1825(A) 
prevent those “without lawful status” from establishing 
eligibility for in-state tuition. 

In 2006, Arizona voters approved Proposition 300, which includes several 

measures intended to limit access to taxpayer-funded benefits for those not here 

legally.  Both the language of these provisions and their legislative history 

demonstrate that voters intended to prevent those not here legally from having 

access to taxpayer-funded benefits, including in-state tuition.   

Arizona Revised Statutes § 15-1803(B)11 specifically states that persons 

“without lawful immigration status” are not eligible for in-state tuition: 

In accordance with the illegal immigration reform and 
immigrant responsibility act of 1996 (P.L. 104-208; 110 
stat. 3009), a person who was not a citizen or legal 
resident of the United States or who is without lawful 
immigration status is not entitled to classification as an 
in-state student pursuant to section 15-1802 or entitled to 
classification as a county resident pursuant to section 15- 
1802.01. 

Additionally, the voters made it clear, in § 15-1825(A), that those “without 

lawful immigration status” could not have access to any kind of postsecondary 

education benefit supported by state monies, stating that:     

[a] person who is not a citizen of the United States, who 
is without lawful immigration status and who is enrolled 
as a student at any university under the jurisdiction of the 
Arizona Board of Regents or at any community college 

                                           
11 The entirety of A.R.S. §§ 15-1803 and 1825 can be found at App. 4 and 5, 
respectively. 
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under the jurisdiction of a community college district in 
this state is not entitled to tuition waivers, fee waivers, 
grants, scholarship assistance, financial aid, tuition 
assistance or any other type of financial assistance that is 
subsidized or paid in whole or in part with state monies. 

Proposition 300 included other measures that limited access for those not 

here legally to taxpayer-funded education related benefits.  Specifically, it limited 

access to adult education classes and restricted eligibility for child care assistance 

from the Arizona Department of Economic Security.  See A.R.S. § 15-232 (adult 

education classes to be provided only to those “otherwise lawfully present”); 

A.R.S. § 46-801(8) (defining “eligible family” as “individuals who are otherwise 

lawfully present”).   

Proposition 300’s legislative history demonstrates that it was intended to 

prevent those who arrived here illegally from having access to certain taxpayer-

funded education benefits.  Supporters of Proposition 300 used a variety of terms 

to describe those who would not be eligible for in-state tuition if Proposition 300 

passed, including “illegals,” “those who break the law to enter Arizona illegally,” 

“those who are not legal residents of Arizona or who are not citizens of the United 

States,” “illegal aliens,” and “those who have chosen to violate our laws.” See 

Publicity Pamphlet for Proposition 300, App. 9 at 103 to 106.12  All of those terms 

indicate that Arizona voters did not want those aliens who did not enter this 

                                           
12 A clear copy of the Proposition 300 Publicity Pamphlet is attached hereto as 
App. 9.  A less clear copy is found in the record at IR 79 [Ex. 5]. 
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country lawfully, such as those who are eligible for deferred action under DACA, 

to have the benefit of taxpayer-funded benefits such as in-state tuition.  None of the 

supporters indicated that different immigration standards would be used for 

different provisions of the proposition.  

Even opponents had the same understanding of Proposition 300’s intended 

effect.  Like the supporters, they described those who would be affected in a 

variety of ways, all of which defined individuals who arrived here illegally. (Id.) 

They used terms such as “those who are not in our country legally,” those “without 

legal documents,” “undocumented children,” and “without legal status.” (Id.) In 

fact, opponents of the measure inveighed against it because it was intended to 

deprive children who had been brought here illegally of access to public post-

secondary education at a reasonable cost.  (Id.) 

Although the language of A.R.S. § 15-1803(B) and 1825(A)—“without 

lawful status”—plainly indicates that DACA recipients, who lack lawful status, 

cannot establish eligibility for in-state tuition, the trial court found the statutes 

ambiguous.  It thus ignored one of the primary rules of statutory construction.  

Courts interpreting a statute enacted by the voters apply the same rules of statutory 

construction as they do when interpreting statutes enacted by the Legislature, to 

achieve their “primary purpose of effectuat[ing] the intent of those who framed the 

provision, and in the case of an [initiative], the intent of the electorate that adopted 
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it.”  Calik v. Kongable, 195 Ariz. 496, 498 ¶ 10  (1999) (citation omitted).  “[I]f the 

language is clear and unambiguous, we apply it without using other means of 

statutory construction.”  Id. (internal quotation marks omitted).   

In explaining its finding of ambiguity, the trial court noted that different 

provisions of Proposition 300 used both “lawful presence” and “lawful status.”  It 

then seized on the phrase “[i]n accordance with illegal immigration reform and 

immigrant responsibility act,” which begins A.R.S. § 15-1803(B).  It held that 

because A.R.S. § 1803(B) includes a reference to IIRIRA, voters must have 

intended that A.R.S. § 15-1803(B)’s reference to “without lawful status” meant 

“without lawful presence,” as IIRIRA used the phrase “lawful presence.”  (IR 126 

at 3.)  See 8 U.S.C. § 1623 (describing how States can make aliens “not lawfully 

present” eligible for in-state tuition).  This interpretation is at odds with both 

language of the statute, as noted above, and its legislative history.   

Although the trial court claimed to be relying on the legislative history of 

Proposition 300, and even correctly identified Proposition 300 as an act in which 

the “Arizona voters indicated their refusal ‘to subsidize illegal aliens,’” the trial 

court reached a conclusion at odds with that history.  (IR 126 at 3.)   The legislative 

history of Proposition 300 indicates that it was intended to limit access for 

taxpayer-funded education benefits to those here legally. Both supporters and 

opponents described the measure as applying to those not here legally and neither 
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drew a distinction between the provisions that applied to those “without lawful 

status” and those without “lawful presence.”  Publicity Pamphlet, App. 9 at 103 to 

106; see also Ariz. Att’y Gen. Op. I11-007 (Sept. 12, 2011) (explaining that 

Proposition 300’s legislative history is “a unified narrative that clearly 

demonstrates an intention to require persons not lawfully present in the United 

States to pay out-of-state tuition rates”). Rather than construing the statutes to 

effectuate the plainly stated purpose, the trial court instead construed the statute to 

reach the opposite conclusion and allow those not here lawfully to establish 

eligibility for in-state tuition.   

3. An EAD issued incident to DACA is not sufficient to allow 
access to in-state tuition. 

The trial court conclusorily stated that A.R.S. § 1-502(a)(7) means that 

EADs are “appropriate documentation of ‘lawful presence’ in the U.S.”  (IR 126 at 

5.)  The trial court erred.   

Arizona Revised Statutes § 1-502(A)(7)13 provides the following: 

Notwithstanding any other state law and to the extent 
permitted by federal law, any agency of this state or a 
political subdivision of this state that administers any 
state or local public benefit shall require each natural 
person who applies for the state or local public benefit to 
submit at least one of the following documents to the 
entity that administers the state or local public benefit 
demonstrating lawful presence in the United States:  . . .  

                                           
13 The entirety of A.R.S. § 1-502 is found at App. 3. 
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(7) A United States citizenship and immigration services 
employment authorization document  . . . 

This statute does not grant eligibility for any benefits.  Rather, it describes 

how state agencies and political subdivisions that administer state and local public 

benefits should determine whether applicants have demonstrated lawful presence 

sufficient to allow them to qualify for such benefits.  It defines state and local 

public benefits by referencing 8 U.S.C. § 1621(c).  A.R.S. § 1-502(D).   It lists a 

number of documents that applicants may present, including, at subsection (A)(7), 

an “employment authorization document.” Unfortunately, this list of documents is 

incomplete.  It includes documents that are not sufficient to establish eligibility for 

state and local public benefits, and it fails to include other documents that do 

establish such eligibility.   

The statute begins with a reference to federal law, mandating that “to the 

extent permitted by federal law” agencies and political subdivisions require 

applicants for state and local public benefits to submit one of the listed documents.  

A.R.S. § 1-502(A).   The phrase “to the extent permitted by federal law” explicitly 

recognizes that federal law governs access to state and local public benefits.  As 

noted above, the relevant federal law, 8 U.S.C. § 1621, limits eligibility for such 

benefits to qualified aliens, nonimmigrants, and aliens paroled into the United 

States for less than one year.  8 U.S.C. § 1621(a); see Ariz. Att’y Gen. Op. I10-008 

(December 28, 2010) (describing limitations of A.R.S. § 1-502(A)’s list of 
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documents in demonstrating eligibility for state and local public benefits).  The 

documents included in 1-502 “do not all satisfy the citizenship or immigration 

status requirements that the federal government has established for public benefits 

other than Medicaid.”  Id.  For example, an I-94, which is one of the documents 

listed in 1-502, is not always evidence of lawful presence. Id.  Conversely, a 

“permanent resident card,” which is not listed, qualifies for purposes of 

establishing eligibility for state and local public benefits. Id. 

Although an EAD is one of the documents listed in A.R.S. § 1-502(A)(7), it 

is not a document that demonstrates an individual’s immigration status that allows 

that person to apply for state and local public benefits.  As noted above, EADs may 

be issued to persons who lack lawful immigration status.   Because an EAD can be 

issued to a person who lacks lawful immigration status, it cannot be used to 

establish eligibility for state and local public benefits, such as in-state tuition. 

The trial court did not explain why it relied on A.R.S. § 1-502 in the face of 

the Attorney General’s Opinion explaining that the statute was both under- and 

over-inclusive, because it was not consistent with federal law.   Furthermore, as 

explained above, EADs incident to DACA do not signify the recipient’s lawful 

presence and ability to establish eligibility for in-state tuition.  Rather, EADs given 

to DACA recipients, as well as other deferred action recipients, recognize persons 
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granted deferred action will be present and must work to prevent them becoming a 

charge on the public fisc.   

CONCLUSION 

For the reasons stated above, this Court should reverse the decision of the 

trial court below and enter judgment in favor of the State and against the District 

and Student-intervenors. 

Respectfully submitted this 18th day of November, 2015. 

Mark Brnovich 
Attorney General 
 
 
/s/ Leslie Kyman Cooper  
Leslie Kyman Cooper  
Assistant Attorney General 
 
Attorneys for State of Arizona 
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§ 1621. Aliens who are not qualified aliens or nonimmigrants..., 8 USCA § 1621

 © 2015 Thomson Reuters. No claim to original U.S. Government Works. 1

United States Code Annotated
Title 8. Aliens and Nationality (Refs & Annos)

Chapter 14. Restricting Welfare and Public Benefits for Aliens
Subchapter II. Eligibility for State and Local Public Benefits Programs

8 U.S.C.A. § 1621

§ 1621. Aliens who are not qualified aliens or nonimmigrants ineligible for State and local public benefits

Effective: October 28, 1998
Currentness

(a) In general

Notwithstanding any other provision of law and except as provided in subsections (b) and (d) of this section, an alien who is not--

(1) a qualified alien (as defined in section 1641 of this title),

(2) a nonimmigrant under the Immigration and Nationality Act [8 U.S.C.A. § 1101 et seq.], or

(3) an alien who is paroled into the United States under section 212(d)(5) of such Act [8 U.S.C.A. § 1182(d)(5)] for less
than one year,

is not eligible for any State or local public benefit (as defined in subsection (c) of this section).

(b) Exceptions

Subsection (a) of this section shall not apply with respect to the following State or local public benefits:

(1) Assistance for health care items and services that are necessary for the treatment of an emergency medical condition (as
defined in section 1396b(v)(3) of Title 42) of the alien involved and are not related to an organ transplant procedure.

(2) Short-term, non-cash, in-kind emergency disaster relief.

(3) Public health assistance for immunizations with respect to immunizable diseases and for testing and treatment of
symptoms of communicable diseases whether or not such symptoms are caused by a communicable disease.

(4) Programs, services, or assistance (such as soup kitchens, crisis counseling and intervention, and short-term shelter)
specified by the Attorney General, in the Attorney General's sole and unreviewable discretion after consultation with
appropriate Federal agencies and departments, which (A) deliver in-kind services at the community level, including through
public or private nonprofit agencies; (B) do not condition the provision of assistance, the amount of assistance provided, or
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the cost of assistance provided on the individual recipient's income or resources; and (C) are necessary for the protection
of life or safety.

(c) “State or local public benefit” defined

(1) Except as provided in paragraphs (2) and (3), for purposes of this subchapter the term “State or local public benefit” means--

(A) any grant, contract, loan, professional license, or commercial license provided by an agency of a State or local government
or by appropriated funds of a State or local government; and

(B) any retirement, welfare, health, disability, public or assisted housing, postsecondary education, food assistance,
unemployment benefit, or any other similar benefit for which payments or assistance are provided to an individual, household,
or family eligibility unit by an agency of a State or local government or by appropriated funds of a State or local government.

(2) Such term shall not apply--

(A) to any contract, professional license, or commercial license for a nonimmigrant whose visa for entry is related to such
employment in the United States, or to a citizen of a freely associated state, if section 141 of the applicable compact of free
association approved in Public Law 99-239 or 99-658 (or a successor provision) is in effect;

(B) with respect to benefits for an alien who as a work authorized nonimmigrant or as an alien lawfully admitted for permanent
residence under the Immigration and Nationality Act [8 U.S.C.A. § 1101 et seq.] qualified for such benefits and for whom
the United States under reciprocal treaty agreements is required to pay benefits, as determined by the Secretary of State, after
consultation with the Attorney General; or

(C) to the issuance of a professional license to, or the renewal of a professional license by, a foreign national not physically
present in the United States.

(3) Such term does not include any Federal public benefit under section 1611(c) of this title.

(d) State authority to provide for eligibility of illegal aliens for State and local public benefits

A State may provide that an alien who is not lawfully present in the United States is eligible for any State or local public benefit
for which such alien would otherwise be ineligible under subsection (a) of this section only through the enactment of a State
law after August 22, 1996, which affirmatively provides for such eligibility.

CREDIT(S)
(Pub.L. 104-193, Title IV, § 411, Aug. 22, 1996, 110 Stat. 2268; Pub.L. 105-33, Title V, §§ 5565, 5581(b)(1), Aug. 5, 1997,

111 Stat. 639, 642; Pub.L. 105-306, § 5(b), Oct. 28, 1998, 112 Stat. 2927.)

Notes of Decisions (5)
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KeyCite Yellow Flag - Negative Treatment

 Proposed Legislation

United States Code Annotated
Title 8. Aliens and Nationality (Refs & Annos)

Chapter 14. Restricting Welfare and Public Benefits for Aliens
Subchapter II. Eligibility for State and Local Public Benefits Programs

8 U.S.C.A. § 1623

§ 1623. Limitation on eligibility for preferential treatment of aliens not
lawfully present on basis of residence for higher education benefits

Effective: September 30, 1996
Currentness

(a) In general

Notwithstanding any other provision of law, an alien who is not lawfully present in the United States shall not be eligible on the
basis of residence within a State (or a political subdivision) for any postsecondary education benefit unless a citizen or national
of the United States is eligible for such a benefit (in no less an amount, duration, and scope) without regard to whether the
citizen or national is such a resident.

(b) Effective date

This section shall apply to benefits provided on or after July 1, 1998.

CREDIT(S)
(Pub.L. 104-208, Div. C, Title V, § 505, Sept. 30, 1996, 110 Stat. 3009-672.)

Notes of Decisions (4)

8 U.S.C.A. § 1623, 8 USCA § 1623
Current through P.L. 114-61 (excluding P.L. 114-52, 114-54, 114-59, and 114-60) approved 10-7-2015
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Arizona Revised Statutes Annotated
Title 1. General Provisions

Chapter 5. Public Programs (Refs & Annos)
Article 1. Eligibility for Public Programs

A.R.S. § 1-502

§ 1-502. Eligibility for state or local public benefits; documentation;
violation; classification; citizen suits; court costs and attorney fees; definition

Effective: July 29, 2010
Currentness

A. Notwithstanding any other state law and to the extent permitted by federal law, any agency of this state or a political
subdivision of this state that administers any state or local public benefit shall require each natural person who applies for the
state or local public benefit to submit at least one of the following documents to the entity that administers the state or local
public benefit demonstrating lawful presence in the United States:

1. An Arizona driver license issued after 1996 or an Arizona nonoperating identification license.

2. A birth certificate or delayed birth certificate issued in any state, territory or possession of the United States.

3. A United States certificate of birth abroad.

4. A United States passport.

5. A foreign passport with a United States visa.

6. An I-94 form with a photograph.

7. A United States citizenship and immigration services employment authorization document or refugee travel document.

8. A United States certificate of naturalization.

9. A United States certificate of citizenship.

10. A tribal certificate of Indian blood.

11. A tribal or bureau of Indian affairs affidavit of birth.
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B. For the purposes of administering the Arizona health care cost containment system, documentation of citizenship and legal
residence shall conform with the requirements of title XIX of the social security act.

C. To the extent permitted by federal law, an agency of this state or political subdivision of this state may allow tribal members,
the elderly and persons with disabilities or incapacity of the mind or body to provide documentation as specified in section 6036
of the federal deficit reduction act of 2005 (P.L. 109-171; 120 Stat. 81) and related federal guidance in lieu of the documentation
required by this section.

D. Any person who applies for state or local public benefits shall sign a sworn affidavit stating that the documents presented
pursuant to subsection A of this section are true under penalty of perjury.

E. Failure to report discovered violations of federal immigration law by an employee of an agency of this state or a political
subdivision of this state that administers any state or local public benefit is a class 2 misdemeanor. If that employee's supervisor
knew of the failure to report and failed to direct the employee to make the report, the supervisor is guilty of a class 2
misdemeanor.

F. This section shall be enforced without regard to race, color, religion, sex, age, disability or national origin.

G. Any person who is a resident of this state has standing in any court of record to bring suit against any agent or agency of this
state or its political subdivisions to remedy any violation of any provision of this section, including an action for mandamus.
Courts shall give preference to actions brought under this section over other civil actions or proceedings pending in the court.

H. The court may award court costs and reasonable attorney fees to any person or any official or agency of this state or a county,
city, town or other political subdivision of this state that prevails by an adjudication on the merits in a proceeding brought
pursuant to this section.

I. For the purposes of this section, “state or local public benefit” has the same meaning prescribed in 8 United States Code
section 1621, except that it does not include commercial or professional licenses, benefits provided by the public retirement
systems and plans of this state or services widely available to the general population as a whole.

Credits
Added by Laws 2009, 3rd S.S., Ch. 7, § 2. Amended by Laws 2010, Ch. 211, § 2.

Notes of Decisions (7)

A. R. S. § 1-502, AZ ST § 1-502
Current through the First Regular Session of the Fifty-Second Legislature

End of Document © 2015 Thomson Reuters. No claim to original U.S. Government Works.

51

http://www.westlaw.com/Link/Document/FullText?findType=l&pubNum=1077005&cite=UUID(I8C07B6609C-AA11DA90E8D-87FFEC6AE2E)&originatingDoc=N6BA570F07E4211DFA502E21E6DC9B82B&refType=SL&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=l&pubNum=1077005&cite=UUID(I8C07B6609C-AA11DA90E8D-87FFEC6AE2E)&originatingDoc=N6BA570F07E4211DFA502E21E6DC9B82B&refType=SL&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=l&pubNum=1077005&cite=UUID(I8C07B6609C-AA11DA90E8D-87FFEC6AE2E)&originatingDoc=N6BA570F07E4211DFA502E21E6DC9B82B&refType=SL&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=l&pubNum=1077005&cite=UUID(I8C07B6609C-AA11DA90E8D-87FFEC6AE2E)&originatingDoc=N6BA570F07E4211DFA502E21E6DC9B82B&refType=SL&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=8USCAS1621&originatingDoc=N6BA570F07E4211DFA502E21E6DC9B82B&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=8USCAS1621&originatingDoc=N6BA570F07E4211DFA502E21E6DC9B82B&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=8USCAS1621&originatingDoc=N6BA570F07E4211DFA502E21E6DC9B82B&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=8USCAS1621&originatingDoc=N6BA570F07E4211DFA502E21E6DC9B82B&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=8USCAS1621&originatingDoc=N6BA570F07E4211DFA502E21E6DC9B82B&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=8USCAS1621&originatingDoc=N6BA570F07E4211DFA502E21E6DC9B82B&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=8USCAS1621&originatingDoc=N6BA570F07E4211DFA502E21E6DC9B82B&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=8USCAS1621&originatingDoc=N6BA570F07E4211DFA502E21E6DC9B82B&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=l&pubNum=1077005&cite=UUID(I705FA9A0A2-0411DE990EE-CDB7EB201CD)&originatingDoc=N6BA570F07E4211DFA502E21E6DC9B82B&refType=SL&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=l&pubNum=1077005&cite=UUID(I705FA9A0A2-0411DE990EE-CDB7EB201CD)&originatingDoc=N6BA570F07E4211DFA502E21E6DC9B82B&refType=SL&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=l&pubNum=1077005&cite=UUID(I705FA9A0A2-0411DE990EE-CDB7EB201CD)&originatingDoc=N6BA570F07E4211DFA502E21E6DC9B82B&refType=SL&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=l&pubNum=1077005&cite=UUID(I705FA9A0A2-0411DE990EE-CDB7EB201CD)&originatingDoc=N6BA570F07E4211DFA502E21E6DC9B82B&refType=SL&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=l&pubNum=1077005&cite=UUID(IED06DE4058-8111DF98B0F-26774552B01)&originatingDoc=N6BA570F07E4211DFA502E21E6DC9B82B&refType=SL&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=l&pubNum=1077005&cite=UUID(IED06DE4058-8111DF98B0F-26774552B01)&originatingDoc=N6BA570F07E4211DFA502E21E6DC9B82B&refType=SL&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=l&pubNum=1077005&cite=UUID(IED06DE4058-8111DF98B0F-26774552B01)&originatingDoc=N6BA570F07E4211DFA502E21E6DC9B82B&refType=SL&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=l&pubNum=1077005&cite=UUID(IED06DE4058-8111DF98B0F-26774552B01)&originatingDoc=N6BA570F07E4211DFA502E21E6DC9B82B&refType=SL&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/RelatedInformation/NotesofDecisions?docGuid=N6BA570F07E4211DFA502E21E6DC9B82B&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=NotesOfDecision&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/RelatedInformation/NotesofDecisions?docGuid=N6BA570F07E4211DFA502E21E6DC9B82B&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=NotesOfDecision&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/RelatedInformation/NotesofDecisions?docGuid=N6BA570F07E4211DFA502E21E6DC9B82B&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=NotesOfDecision&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/RelatedInformation/NotesofDecisions?docGuid=N6BA570F07E4211DFA502E21E6DC9B82B&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=NotesOfDecision&contextData=(sc.UserEnteredCitation)


 

 

 

 

 

 

 

Appendix  4  

 

52



§ 15-1803. Alien in-state student status, AZ ST § 15-1803

 © 2015 Thomson Reuters. No claim to original U.S. Government Works. 1

Arizona Revised Statutes Annotated
Title 15. Education (Refs & Annos)

Chapter 14. Provisions Relating to Community Colleges, Universities and Private Postsecondary
Institutions (Refs & Annos)

Article 1. Classification of Students for Tuition Purposes (Refs & Annos)

A.R.S. § 15-1803

§ 15-1803. Alien in-state student status

Effective: December 7, 2006
Currentness

A. An alien is entitled to classification as an in-state refugee student if such person has been granted refugee status in accordance
with all applicable laws of the United States and has met all other requirements for domicile.

B. In accordance with the illegal immigration reform and immigrant responsibility act of 1996 (P.L. 104-208; 110 Stat. 3009),
a person who was not a citizen or legal resident of the United States or who is without lawful immigration status is not entitled
to classification as an in-state student pursuant to § 15-1802 or entitled to classification as a county resident pursuant to §
15-1802.01.

C. Each community college and university shall report on December 31 and June 30 of each year to the joint legislative budget
committee the total number of students who were entitled to classification as an in-state student and the total number of students
who were not entitled to classification as an in-state student under this section because the student was not a citizen or legal
resident of the United States or is without lawful immigration status.

Credits
Added by Laws 1982, Ch. 229, § 15. Amended by Laws 2006, S.C.R. 1031, § 3, Proposition 300, approved election Nov. 7,
2006, eff. Dec. 7, 2006.

Notes of Decisions (3)

A. R. S. § 15-1803, AZ ST § 15-1803
Current through the First Regular Session of the Fifty-Second Legislature

End of Document © 2015 Thomson Reuters. No claim to original U.S. Government Works.
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§ 15-1825. Prohibited financial assistance; report, AZ ST § 15-1825

 © 2015 Thomson Reuters. No claim to original U.S. Government Works. 1

Arizona Revised Statutes Annotated
Title 15. Education (Refs & Annos)

Chapter 14. Provisions Relating to Community Colleges, Universities and Private Postsecondary
Institutions (Refs & Annos)

Article 2. Admission of Students (Refs & Annos)

A.R.S. § 15-1825

§ 15-1825. Prohibited financial assistance; report

Effective: December 7, 2006
Currentness

A. A person who is not a citizen of the United States, who is without lawful immigration status and who is enrolled as a student
at any university under the jurisdiction of the Arizona board of regents or at any community college under the jurisdiction of
a community college district in this state is not entitled to tuition waivers, fee waivers, grants, scholarship assistance, financial
aid, tuition assistance or any other type of financial assistance that is subsidized or paid in whole or in part with state monies.

B. Each community college and university shall report on December 31 and June 30 of each year to the joint legislative budget
committee the total number of students who applied and the total number of students who were not entitled to tuition waivers, fee
waivers, grants, scholarship assistance, financial aid, tuition assistance or any other type of financial assistance that is subsidized
or paid in whole or in part with state monies under this section because the student was not a citizen or legal resident of the
United States or not lawfully present in the United States.

C. This section shall be enforced without regard to race, religion, gender, ethnicity or national origin.

Credits
Added by Laws 2006, S.C.R. 1031, § 4, Proposition 300, approved election Nov. 7, 2006, eff. Dec. 7, 2006.

Notes of Decisions (1)

A. R. S. § 15-1825, AZ ST § 15-1825
Current through the First Regular Session of the Fifty-Second Legislature

End of Document © 2015 Thomson Reuters. No claim to original U.S. Government Works.
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Secretary 

U.S. Department of Homeland Security 
Washington, DC 20528 

Homeland 
Security 

June 15, 2012 

MEMORANDUM FOR: 	 David V. Aguilar 
Acting Commissioner, U.S. Customs and Border Protection 

Alejandro Mayorkas 
Director, U.S. Citizenship and Immigration Services 

John Morton 
Director, U.S. Immigration and Customs Enforcement 

FROM: 	 Janet Napolitano {/ J-- /J ~ 1 
Secretary of HomeJJ/ntr8'ecurfty / 

SUBJECT: 	 Exercising Proset¢orial Discretion with Respect to Individuals 
Who Came to thei.Jnited States as Children 

By this memorandum, I am setting forth how, in the exercise of our prosecutorial discretion, the 
Department of Homeland Security (DHS) should enforce the Nation's immigration laws against 
certain young people who were brought to this country as children and know only this country as 
home. As a general matter, these individuals lacked the intent to violate the law and our ongoing 
review of pending removal cases is already offering administrative closure to many of them. 
However, additional measures are necessary to ensure that our enforcement resources are not 
expended on these low priority cases but are instead appropriately focused on people who meet 
our enforcement priorities. 

The following criteria should be satisfied before an individual is considered for an exercise of 
prosecutorial discretion pursuant to this memorandum: 

• 	 came to the United States under the age of sixteen; 
• 	 has continuously resided in the United States for a least five years preceding the date of 

this memorandum and is present in the United States on the date of this memorandum; 
• 	 is currently in school, has graduated from high school, has obtained a general education 

development certificate, or is an honorably discharged veteran of the Coast Guard or 
Armed Forces ofthe United States; 

• 	 has not been convicted of a felony offense, a significant misdemeanor offense, multiple 
misdemeanor offenses, or otherwise poses a threat to national security or public safety; 
and 

• 	 is not above the age of thirty. 

www.dhs.gov 
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Our Nation' s immigration laws must be enforced in a strong and sensible manner. They are not 
designed to be blindly enforced without consideration given to the individual circumstances of 
each case. Nor are they designed to remove productive young people to countries where they 
may not have lived or even speak the language. Indeed, many of these young people have 
already contributed to our country in significant ways. Prosecutorial discretion, which is used in 
so many other areas, is especially justified here. 

As part of this exercise of prosecutorial discretion, the above criteria are to be considered 
whether or not an individual is already in removal proceedings or subject to a final order of 
removal. No individual should receive deferred action under this memorandum unless they first 
pass a background check and requests for relief pursuant to this memorandum are to be decided 
on a case by case basis. DHS cannot provide any assurance that relief will be granted in all 
cases. 

1. With respect to individuals who are encountered by U.S. Immigration and Customs 
Enforcement (ICE), U.S. Customs and Border Protection (CBP), or U.S. Citizenship and 
Immigration Services (USCIS): 

• 	 With respect to individuals who meet the above criteria, ICE and CBP should 
immediately exercise their discretion, on an individual basis, in order to prevent low 
priority individuals from being placed into removal proceedings or removed from the 
United States. 

• 	 USCIS is instructed to implement this memorandum consistent with its existing guidance 
regarding the issuance of notices to appear. 

2. With respect to individuals who are in removal proceedings but not yet subject to a final order 
of removal, and who meet the above criteria: 

• 	 ICE should exercise prosecutorial discretion, on an individual basis, for individuals who 
meet the above criteria by deferring action for a period of two years, subject to renewal, 
in order to prevent low priority individuals from being removed from the United States. 

• 	 ICE is instructed to use its Office of the Public Advocate to permit individuals who 
believe they meet the above criteria to identify themselves through a clear and efficient 
process. 

• 	 ICE is directed to begin implementing this process within 60 days of the date of this 
memorandum. 

• 	 ICE is also instructed to immediately begin the process of deferring action against 
individuals who meet the above criteria whose cases have already been identified through 
the ongoing review of pending cases before the Executive Office for Immigration 
Review. 

3. With respect to the individuals who are not currently in removal proceedings and meet the 
above criteria, and pass a background check: 

• 	 USCIS should establish a clear and efficient process for exercising prosecutorial 
discretion, on an individual basis, by deferring action against individuals who meet the 
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above criteria and are at least 15 years old, for a period of two years, subject to renewal, 
in order to prevent low priority individuals from being placed into removal proceedings 
or removed from the United States. 

• 	 The USCIS process shall also be available to individuals subject to a final order of 
removal regardless of their age. 

• 	 US CIS is directed to begin implementing this process within 60 days of the date of this 
memorandum. 

For individuals who are granted deferred action by either ICE or USCIS, USCIS shall accept 
applications to determine whether these individuals qualify for work authorization during this 
period of deferred action. 

This memorandum confers no substantive right, immigration status or pathway to citizenship. 
Only the Congress, acting through its legislative authority, can confer these rights. It remains for 
the executive branch, however, to set forth policy for the exercise of discretion within the 
framework of the existing law. I have done so here. 

~jJz~ 
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U. S. Citizenship and Immigration Services Frequently Asked Questions related to DACA 
 
http://www.uscis.gov/humanitarian/consideration‐deferred‐action‐childhood‐arrivals‐
process/frequently‐asked‐questions 
 
Q1: What is deferred action? 
A1: Deferred action is a discretionary determination to defer a removal action of an individual 
as an act of prosecutorial discretion. For purposes of future inadmissibility based upon unlawful 
presence, an individual whose case has been deferred is not considered to be unlawfully 
present during the period in which deferred action is in effect. An individual who has received 
deferred action is authorized by DHS to be present in the United States, and is therefore 
considered by DHS to be lawfully present during the period deferred action is in effect. 
However, deferred action does not confer lawful status upon an individual, nor does it excuse 
any previous or subsequent periods of unlawful presence. 
 
Under existing regulations, an individual whose case has been deferred is eligible to receive 
employment authorization for the period of deferred action, provided he or she can 
demonstrate “an economic necessity for employment.” DHS can terminate or renew deferred 
action at any time, at the agency’s discretion. 
 
Q2: What is DACA? 
A2: On June 15, 2012, the Secretary of Homeland Security announced that certain people who 
came to the United States as children and meet several key guidelines may request 
consideration of deferred action for a period of two years, subject to renewal, and would then 
be eligible for work authorization. 
 
Individuals who can demonstrate through verifiable documentation that they meet these 
guidelines will be considered for deferred action. Determinations will be made on a case‐by‐
case basis under the DACA guidelines. 
 
Q3: Is there any difference between “deferred action” and DACA under this process? 
A3: DACA is one form of deferred action. The relief an individual receives under DACA is 
identical for immigration purposes to the relief obtained by any person who receives deferred 
action as an act of prosecutorial discretion. 
 
Q4: If my removal is deferred under the consideration of DACA, am I eligible for employment 
authorization? 
A4: Yes. Under existing regulations, if your case is deferred, you may obtain employment 
authorization from USCIS provided you can demonstrate an economic necessity for 
employment. 
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Q5: If my case is deferred, am I in lawful status for the period of deferral? 
A5: No. Although action on your case has been deferred and you do not accrue unlawful 
presence (for admissibility purposes) during the period of deferred action, deferred action does 
not confer any lawful status. 
 
The fact that you are not accruing unlawful presence does not change whether you are in lawful 
status while you remain in the United States. However, although deferred action does not 
confer a lawful immigration status, your period of stay is authorized by the Department of 
Homeland Security while your deferred action is in effect and, for admissibility purposes, you 
are considered to be lawfully present in the United States during that time. Individuals granted 
deferred action are not precluded by federal law from establishing domicile in the U.S. 
 
Apart from the immigration laws, “lawful presence,” “lawful status” and similar terms are used 
in various other federal and state laws. For information on how those laws affect individuals 
who receive a favorable exercise of prosecutorial discretion under DACA, please contact the 
appropriate federal, state or local authorities. 
 
Q27: Can my deferred action under the DACA process be terminated before it expires? 
A27: Yes. 
 
DACA is an exercise of prosecutorial discretion and deferred action may be terminated at any 
time, with or without a Notice of Intent to Terminate, at DHS’s discretion. 
 
Q28: What guidelines must I meet to be considered for deferred action for childhood arrivals 
(DACA)? 
A28: Under the Secretary of Homeland Security’s June 15, 2012 memorandum, in order to be 
considered for DACA, you must submit evidence, including supporting documents, showing that 
you: 
1. Were under the age of 31 as of June 15, 2012; 
2. Came to the United States before reaching your 16th birthday; 
3. Have continuously resided in the United States since June 15, 2007, up to the present time; 
4. Were physically present in the United States on June 15, 2012, and at the time of making 
your request for consideration of deferred action with USCIS; 
5. Had no lawful status on June 15, 2012; 
6. Are currently in school, have graduated or obtained a certificate of completion from high 
school, have obtained a General Educational Development (GED) certificate, or are an 
honorably discharged veteran of the Coast Guard or Armed Forces of the United States; and 
7. Have not been convicted of a felony, significant misdemeanor, three or more other 
misdemeanors, and do not otherwise pose a threat to national security or public safety. 
 

62



 

3 

 

These guidelines must be met for consideration of DACA. U.S. Citizenship and Immigration 
Services (USCIS) retains the ultimate discretion to determine whether deferred action is 
appropriate in any given case even if the guidelines are met. 
 
Q70: Does deferred action provide me with a path to permanent resident status or 
citizenship? 
A70: No. Deferred action is a form of prosecutorial discretion that does not confer lawful 
permanent resident status or a path to citizenship. Only the Congress, acting through its 
legislative authority, can confer these rights. 
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The Department of Homeland Security’s Authority to 
Prioritize Removal of Certain Aliens Unlawfully Present 

in the United States and to Defer Removal of Others 

The Department of Homeland Security’s proposed policy to prioritize the removal of certain aliens 
unlawfully present in the United States would be a permissible exercise of DHS’s discretion to 
enforce the immigration laws. 

The Department of Homeland Security’s proposed deferred action program for parents of U.S. citizens 
and legal permanent residents would also be a permissible exercise of DHS’s discretion to enforce 
the immigration laws.   

The Department of Homeland Security’s proposed deferred action program for parents of recipients of 
deferred action under the Deferred Action for Childhood Arrivals program would not be a permissi-
ble exercise of DHS’s enforcement discretion. 

November 19, 2014 

MEMORANDUM OPINION FOR THE SECRETARY OF HOMELAND SECURITY 
AND THE COUNSEL TO THE PRESIDENT 

You have asked two questions concerning the scope of the Department of 
Homeland Security’s discretion to enforce the immigration laws. First, you have 
asked whether, in light of the limited resources available to the Department 
(“DHS”) to remove aliens unlawfully present in the United States, it would be 
legally permissible for the Department to implement a policy prioritizing the 
removal of certain categories of aliens over others. DHS has explained that 
although there are approximately 11.3 million undocumented aliens in the country, 
it has the resources to remove fewer than 400,000 such aliens each year. DHS’s 
proposed policy would prioritize the removal of aliens who present threats to 
national security, public safety, or border security. Under the proposed policy, 
DHS officials could remove an alien who did not fall into one of these categories 
provided that an Immigration and Customs Enforcement (“ICE”) Field Office 
Director determined that “removing such an alien would serve an important 
federal interest.” Draft Memorandum for Thomas S. Winkowski, Acting Director, 
ICE, et al., from Jeh Charles Johnson, Secretary of Homeland Security, Re: 
Policies for the Apprehension, Detention, and Removal of Undocumented 
Immigrants at 5 (Nov. 17, 2014) (“Johnson Prioritization Memorandum”).  

Second, you have asked whether it would be permissible for DHS to extend 
deferred action, a form of temporary administrative relief from removal, to certain 
aliens who are the parents of children who are present in the United States. 
Specifically, DHS has proposed to implement a program under which an alien 
could apply for, and would be eligible to receive, deferred action if he or she is not 
a DHS removal priority under the policy described above; has continuously 
resided in the United States since before January 1, 2010; has a child who is either 
a U.S. citizen or a lawful permanent resident; is physically present in the United 
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States both when DHS announces its program and at the time of application for 
deferred action; and presents “no other factors that, in the exercise of discretion, 
make[] the grant of deferred action inappropriate.” Draft Memorandum for Leon 
Rodriguez, Director, U.S. Citizenship and Immigration Services, et al., from Jeh 
Charles Johnson, Secretary of Homeland Security, Re: Exercising Prosecutorial 
Discretion with Respect to Individuals Who Came to the United States as Children 
and Others at 4 (Nov. 17, 2014) (“Johnson Deferred Action Memorandum”). You 
have also asked whether DHS could implement a similar program for parents of 
individuals who have received deferred action under the Deferred Action for 
Childhood Arrivals (“DACA”) program. 

As has historically been true of deferred action, these proposed deferred action 
programs would not “legalize” any aliens who are unlawfully present in the United 
States: Deferred action does not confer any lawful immigration status, nor does it 
provide a path to obtaining permanent residence or citizenship. Grants of deferred 
action under the proposed programs would, rather, represent DHS’s decision not 
to seek an alien’s removal for a prescribed period of time. See generally Reno v. 
Am.-Arab Anti-Discrim. Comm., 525 U.S. 471, 483–84 (1999) (describing 
deferred action). Under decades-old regulations promulgated pursuant to authority 
delegated by Congress, see 8 U.S.C. §§ 1103(a)(3), 1324a(h)(3), aliens who are 
granted deferred action—like certain other categories of aliens who do not have 
lawful immigration status, such as asylum applicants—may apply for authoriza-
tion to work in the United States in certain circumstances, 8 C.F.R. 
§ 274a.12(c)(14) (providing that deferred action recipients may apply for work 
authorization if they can show an “economic necessity for employment”); see also 
8 C.F.R. § 109.1(b)(7) (1982). Under DHS policy guidance, a grant of deferred 
action also suspends an alien’s accrual of unlawful presence for purposes of 
8 U.S.C. § 1182(a)(9)(B)(i) and (a)(9)(C)(i)(I), provisions that restrict the 
admission of aliens who have departed the United States after having been 
unlawfully present for specified periods of time. A grant of deferred action under 
the proposed programs would remain in effect for three years, subject to renewal, 
and could be terminated at any time at DHS’s discretion. See Johnson Deferred 
Action Memorandum at 2, 5. 

For the reasons discussed below, we conclude that DHS’s proposed prioritiza-
tion policy and its proposed deferred action program for parents of U.S. citizens 
and lawful permanent residents would be permissible exercises of DHS’s discre-
tion to enforce the immigration laws. We further conclude that, as it has been 
described to us, the proposed deferred action program for parents of DACA 
recipients would not be a permissible exercise of enforcement discretion. 

I. 

We first address DHS’s authority to prioritize the removal of certain categories 
of aliens over others. We begin by discussing some of the sources and limits of 
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DHS’s enforcement discretion under the immigration laws, and then analyze 
DHS’s proposed prioritization policy in light of these considerations.  

A. 

DHS’s authority to remove aliens from the United States rests on the Immigra-
tion and Nationality Act of 1952 (“INA”), as amended, 8 U.S.C. §§ 1101 et seq. In 
the INA, Congress established a comprehensive scheme governing immigration 
and naturalization. The INA specifies certain categories of aliens who are 
inadmissible to the United States. See 8 U.S.C. § 1182. It also specifies “which 
aliens may be removed from the United States and the procedures for doing so.” 
Arizona v. United States, 132 S. Ct. 2492, 2499 (2012). “Aliens may be removed if 
they were inadmissible at the time of entry, have been convicted of certain crimes, 
or meet other criteria set by federal law.” Id. (citing 8 U.S.C. § 1227); see 8 U.S.C. 
§ 1227(a) (providing that “[a]ny alien . . . in and admitted to the United States 
shall, upon the order of the Attorney General, be removed if the alien” falls within 
one or more classes of deportable aliens); see also 8 U.S.C. § 1182(a) (listing 
classes of aliens ineligible to receive visas or be admitted to the United States). 
Removal proceedings ordinarily take place in federal immigration courts adminis-
tered by the Executive Office for Immigration Review, a component of the 
Department of Justice. See id. § 1229a (governing removal proceedings); see also 
id. §§ 1225(b)(1)(A), 1228(b) (setting out expedited removal procedures for 
certain arriving aliens and certain aliens convicted of aggravated felonies). 

Before 2003, the Department of Justice, through the Immigration and Naturali-
zation Service (“INS”), was also responsible for providing immigration-related 
administrative services and generally enforcing the immigration laws. In the 
Homeland Security Act of 2002, Pub. L. No. 107-296, 116 Stat. 2135, Congress 
transferred most of these functions to DHS, giving it primary responsibility both 
for initiating removal proceedings and for carrying out final orders of removal. See 
6 U.S.C. §§ 101 et seq.; see also Clark v. Martinez, 543 U.S. 371, 374 n.1 (2005) 
(noting that the immigration authorities previously exercised by the Attorney 
General and INS “now reside” in the Secretary of Homeland Security and DHS). 
The Act divided INS’s functions among three different agencies within DHS: U.S. 
Citizenship and Immigration Services (“USCIS”), which oversees legal immigra-
tion into the United States and provides immigration and naturalization services to 
aliens; ICE, which enforces federal laws governing customs, trade, and immigra-
tion; and U.S. Customs and Border Protection (“CBP”), which monitors and 
secures the nation’s borders and ports of entry. See Pub. L. No. 107-296, §§ 403, 
442, 451, 471, 116 Stat. 2135, 2178, 2193, 2195, 2205; see also Name Change 
From the Bureau of Citizenship and Immigration Services to U.S. Citizenship and 
Immigration Services, 69 Fed. Reg. 60938, 60938 (Oct. 13, 2004); Name Change 
of Two DHS Components, 75 Fed. Reg. 12445, 12445 (Mar. 16, 2010). The 
Secretary of Homeland Security is thus now “charged with the administration and 
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enforcement of [the INA] and all other laws relating to the immigration and 
naturalization of aliens.” 8 U.S.C. § 1103(a)(1).  

As a general rule, when Congress vests enforcement authority in an executive 
agency, that agency has the discretion to decide whether a particular violation of 
the law warrants prosecution or other enforcement action. This discretion is rooted 
in the President’s constitutional duty to “take Care that the Laws be faithfully 
executed,” U.S. Const. art. II, § 3, and it reflects a recognition that the “faithful[]” 
execution of the law does not necessarily entail “act[ing] against each technical 
violation of the statute” that an agency is charged with enforcing. Heckler v. 
Chaney, 470 U.S. 821, 831 (1985). Rather, as the Supreme Court explained in 
Chaney, the decision whether to initiate enforcement proceedings is a complex 
judgment that calls on the agency to “balanc[e] . . . a number of factors which are 
peculiarly within its expertise.” Id. These factors include “whether agency 
resources are best spent on this violation or another, whether the agency is likely 
to succeed if it acts, whether the particular enforcement action requested best fits 
the agency’s overall policies, and . . . whether the agency has enough resources to 
undertake the action at all.” Id. at 831; cf. United States v. Armstrong, 517 U.S. 
456, 465 (1996) (recognizing that exercises of prosecutorial discretion in criminal 
cases involve consideration of “‘[s]uch factors as the strength of the case, the 
prosecution’s general deterrence value, the Government’s enforcement priorities, 
and the case’s relationship to the Government’s overall enforcement plan’” 
(quoting Wayte v. United States, 470 U.S. 598, 607 (1985))). In Chaney, the Court 
considered and rejected a challenge to the Food and Drug Administration’s refusal 
to initiate enforcement proceedings with respect to alleged violations of the 
Federal Food, Drug, and Cosmetic Act, concluding that an agency’s decision not 
to initiate enforcement proceedings is presumptively immune from judicial review. 
See 470 U.S. at 832. The Court explained that, while Congress may “provide[] 
guidelines for the agency to follow in exercising its enforcement powers,” in the 
absence of such “legislative direction,” an agency’s non-enforcement determina-
tion is, much like a prosecutor’s decision not to indict, a “special province of the 
Executive.” Id. at 832–33. 

The principles of enforcement discretion discussed in Chaney apply with par-
ticular force in the context of immigration. Congress enacted the INA against a 
background understanding that immigration is “a field where flexibility and the 
adaptation of the congressional policy to infinitely variable conditions constitute 
the essence of the program.” United States ex rel. Knauff v. Shaughnessy, 338 U.S. 
537, 543 (1950) (internal quotation marks omitted). Consistent with this under-
standing, the INA vested the Attorney General (now the Secretary of Homeland 
Security) with broad authority to “establish such regulations; . . . issue such 
instructions; and perform such other acts as he deems necessary for carrying out 
his authority” under the statute. 8 U.S.C. § 1103(a)(3). Years later, when Congress 
created the Department of Homeland Security, it expressly charged DHS with 
responsibility for “[e]stablishing national immigration enforcement policies and 
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priorities.” Homeland Security Act of 2002, Pub. L. No. 107-296, § 402(5), 116 
Stat. 2135, 2178 (codified at 6 U.S.C. § 202(5)).  

With respect to removal decisions in particular, the Supreme Court has recog-
nized that “the broad discretion exercised by immigration officials” is a “principal 
feature of the removal system” under the INA. Arizona, 132 S. Ct. at 2499. The 
INA expressly authorizes immigration officials to grant certain forms of discre-
tionary relief from removal for aliens, including parole, 8 U.S.C. § 1182(d)(5)(A); 
asylum, id. § 1158(b)(1)(A); and cancellation of removal, id. § 1229b. But in 
addition to administering these statutory forms of relief, “[f]ederal officials, as an 
initial matter, must decide whether it makes sense to pursue removal at all.” 
Arizona, 132 S. Ct. at 2499. And, as the Court has explained, “[a]t each stage” of 
the removal process—“commenc[ing] proceedings, adjudicat[ing] cases, [and] 
execut[ing] removal orders”—immigration officials have “discretion to abandon 
the endeavor.” Am.-Arab Anti-Discrim. Comm., 525 U.S. at 483 (quoting 8 U.S.C. 
§ 1252(g) (alterations in original)). Deciding whether to pursue removal at each of 
these stages implicates a wide range of considerations. As the Court observed in 
Arizona: 

Discretion in the enforcement of immigration law embraces immedi-
ate human concerns. Unauthorized workers trying to support their 
families, for example, likely pose less danger than alien smugglers or 
aliens who commit a serious crime. The equities of an individual 
case may turn on many factors, including whether the alien has chil-
dren born in the United States, long ties to the community, or a rec-
ord of distinguished military service. Some discretionary decisions 
involve policy choices that bear on this Nation’s international rela-
tions. . . . The foreign state may be mired in civil war, complicit in 
political persecution, or enduring conditions that create a real risk 
that the alien or his family will be harmed upon return. The dynamic 
nature of relations with other countries requires the Executive 
Branch to ensure that enforcement policies are consistent with this 
Nation’s foreign policy with respect to these and other realities. 

132 S. Ct. at 2499. 
Immigration officials’ discretion in enforcing the laws is not, however, unlim-

ited. Limits on enforcement discretion are both implicit in, and fundamental to, the 
Constitution’s allocation of governmental powers between the two political 
branches. See, e.g., Youngstown Sheet & Tube Co. v. Sawyer, 343 U.S. 579, 587–
88 (1952). These limits, however, are not clearly defined. The open-ended nature 
of the inquiry under the Take Care Clause—whether a particular exercise of 
discretion is “faithful[]” to the law enacted by Congress—does not lend itself 
easily to the application of set formulas or bright-line rules. And because the 
exercise of enforcement discretion generally is not subject to judicial review, see 
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Chaney, 470 U.S. at 831–33, neither the Supreme Court nor the lower federal 
courts have squarely addressed its constitutional bounds. Rather, the political 
branches have addressed the proper allocation of enforcement authority through 
the political process. As the Court noted in Chaney, Congress “may limit an 
agency’s exercise of enforcement power if it wishes, either by setting substantive 
priorities, or by otherwise circumscribing an agency’s power to discriminate 
among issues or cases it will pursue.” Id. at 833. The history of immigration policy 
illustrates this principle: Since the INA was enacted, the Executive Branch has on 
numerous occasions exercised discretion to extend various forms of immigration 
relief to categories of aliens for humanitarian, foreign policy, and other reasons. 
When Congress has been dissatisfied with Executive action, it has responded, as 
Chaney suggests, by enacting legislation to limit the Executive’s discretion in 
enforcing the immigration laws.1  

Nonetheless, the nature of the Take Care duty does point to at least four general 
(and closely related) principles governing the permissible scope of enforcement 
discretion that we believe are particularly relevant here. First, enforcement 
decisions should reflect “factors which are peculiarly within [the enforcing 
agency’s] expertise.” Chaney, 470 U.S. at 831. Those factors may include 
considerations related to agency resources, such as “whether the agency has 
enough resources to undertake the action,” or “whether agency resources are best 
spent on this violation or another.” Id. Other relevant considerations may include 
“the proper ordering of [the agency’s] priorities,” id. at 832, and the agency’s 
assessment of “whether the particular enforcement action [at issue] best fits the 
agency’s overall policies,” id. at 831. 

Second, the Executive cannot, under the guise of exercising enforcement dis-
cretion, attempt to effectively rewrite the laws to match its policy preferences. See 
id. at 833 (an agency may not “disregard legislative direction in the statutory 
scheme that [it] administers”). In other words, an agency’s enforcement decisions 
should be consonant with, rather than contrary to, the congressional policy 
underlying the statutes the agency is charged with administering. Cf. Youngstown, 
343 U.S. at 637 (Jackson, J., concurring) (“When the President takes measures 
incompatible with the expressed or implied will of Congress, his power is at its 
lowest ebb.”); Nat’l Ass’n of Home Builders v. Defenders of Wildlife, 551 U.S. 
644, 658 (2007) (explaining that where Congress has given an agency the power to 
administer a statutory scheme, a court will not vacate the agency’s decision about 
the proper administration of the statute unless, among other things, the agency 
“‘has relied on factors which Congress had not intended it to consider’” (quoting 

                                                           
1 See, e.g., Adam B. Cox & Cristina M. Rodríguez, The President and Immigration Law, 119 Yale 

L.J. 458, 503–05 (2009) (describing Congress’s response to its dissatisfaction with the Executive’s use 
of parole power for refugee populations in the 1960s and 1970s); see also, e.g., infra note 5 (discussing 
legislative limitations on voluntary departure and extended voluntary departure).  
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Motor Vehicle Mfrs. Ass’n of U.S., Inc. v. State Farm Mut. Auto. Ins. Co., 463 U.S. 
29, 43 (1983))). 

Third, the Executive Branch ordinarily cannot, as the Court put it in Chaney, 
“‘consciously and expressly adopt[] a general policy’ that is so extreme as to 
amount to an abdication of its statutory responsibilities.” 470 U.S. at 833 n.4 
(quoting Adams v. Richardson, 480 F.2d 1159, 1162 (D.C. Cir. 1973) (en banc)); 
see id. (noting that in situations where an agency had adopted such an extreme 
policy, “the statute conferring authority on the agency might indicate that such 
decisions were not ‘committed to agency discretion’”). Abdication of the duties 
assigned to the agency by statute is ordinarily incompatible with the constitutional 
obligation to faithfully execute the laws. But see, e.g., Presidential Authority to 
Decline to Execute Unconstitutional Statutes, 18 Op. O.L.C. 199, 200 (1994) 
(noting that under the Take Care Clause, “the President is required to act in 
accordance with the laws—including the Constitution, which takes precedence 
over other forms of law”). 

Finally, lower courts, following Chaney, have indicated that non-enforcement 
decisions are most comfortably characterized as judicially unreviewable exercises 
of enforcement discretion when they are made on a case-by-case basis. See, e.g., 
Kenney v. Glickman, 96 F.3d 1118, 1123 (8th Cir. 1996); Crowley Caribbean 
Transp., Inc. v. Peña, 37 F.3d 671, 676–77 (D.C. Cir. 1994). That reading of 
Chaney reflects a conclusion that case-by-case enforcement decisions generally 
avoid the concerns mentioned above. Courts have noted that “single-shot non-
enforcement decisions” almost inevitably rest on “the sort of mingled assessments 
of fact, policy, and law . . . that are, as Chaney recognizes, peculiarly within the 
agency’s expertise and discretion.” Crowley Caribbean Transp., 37 F.3d at 676–
77 (emphasis omitted). Individual enforcement decisions made on the basis of 
case-specific factors are also unlikely to constitute “general polic[ies] that [are] so 
extreme as to amount to an abdication of [the agency’s] statutory responsibilities.” 
Id. at 677 (quoting Chaney, 477 U.S. at 833 n.4). That does not mean that all 
“general policies” respecting non-enforcement are categorically forbidden: Some 
“general policies” may, for example, merely provide a framework for making 
individualized, discretionary assessments about whether to initiate enforcement 
actions in particular cases. Cf. Reno v. Flores, 507 U.S. 292, 313 (1993) (explain-
ing that an agency’s use of “reasonable presumptions and generic rules” is not 
incompatible with a requirement to make individualized determinations). But a 
general policy of non-enforcement that forecloses the exercise of case-by-case 
discretion poses “special risks” that the agency has exceeded the bounds of its 
enforcement discretion. Crowley Caribbean Transp., 37 F.3d at 677. 

B. 

We now turn, against this backdrop, to DHS’s proposed prioritization policy. In 
their exercise of enforcement discretion, DHS and its predecessor, INS, have long 
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employed guidance instructing immigration officers to prioritize the enforcement 
of the immigration laws against certain categories of aliens and to deprioritize 
their enforcement against others. See, e.g., INS Operating Instructions 
§ 103(a)(1)(i) (1962); Memorandum for All Field Office Directors, ICE, et al., 
from John Morton, Director, ICE, Re: Exercising Prosecutorial Discretion 
Consistent with the Civil Immigration Enforcement Priorities of the Agency for the 
Apprehension, Detention, and Removal of Aliens (June 17, 2011); Memorandum 
for All ICE Employees, from John Morton, Director, ICE, Re: Civil Immigration 
Enforcement: Priorities for the Apprehension, Detention, and Removal of Aliens 
(Mar. 2, 2011); Memorandum for Regional Directors, INS, et al., from Doris 
Meissner, Commissioner, INS, Re: Exercising Prosecutorial Discretion (Nov. 17, 
2000). The policy DHS proposes, which is similar to but would supersede earlier 
policy guidance, is designed to “provide clearer and more effective guidance in the 
pursuit” of DHS’s enforcement priorities; namely, “threats to national security, 
public safety and border security.” Johnson Prioritization Memorandum at 1. 

Under the proposed policy, DHS would identify three categories of undocu-
mented aliens who would be priorities for removal from the United States. See 
generally id. at 3–5. The highest priority category would include aliens who pose 
particularly serious threats to national security, border security, or public safety, 
including aliens engaged in or suspected of espionage or terrorism, aliens convict-
ed of offenses related to participation in criminal street gangs, aliens convicted of 
certain felony offenses, and aliens apprehended at the border while attempting to 
enter the United States unlawfully. See id. at 3. The second-highest priority would 
include aliens convicted of multiple or significant misdemeanor offenses; aliens 
who are apprehended after unlawfully entering the United States who cannot 
establish that they have been continuously present in the United States since 
January 1, 2014; and aliens determined to have significantly abused the visa or 
visa waiver programs. See id. at 3–4. The third priority category would include 
other aliens who have been issued a final order of removal on or after January 1, 
2014. See id. at 4. The policy would also provide that none of these aliens should 
be prioritized for removal if they “qualify for asylum or another form of relief 
under our laws.” Id. at 3–5. 

The policy would instruct that resources should be directed to these priority 
categories in a manner “commensurate with the level of prioritization identified.” 
Id. at 5. It would, however, also leave significant room for immigration officials to 
evaluate the circumstances of individual cases. See id. (stating that the policy 
“requires DHS personnel to exercise discretion based on individual circumstanc-
es”). For example, the policy would permit an ICE Field Office Director, CBP 
Sector Chief, or CBP Director of Field Operations to deprioritize the removal of 
an alien falling in the highest priority category if, in her judgment, “there are 
compelling and exceptional factors that clearly indicate the alien is not a threat to 
national security, border security, or public safety and should not therefore be an 
enforcement priority.” Id. at 3. Similar discretionary provisions would apply to 
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aliens in the second and third priority categories.2 The policy would also provide a 
non-exhaustive list of factors DHS personnel should consider in making such 
deprioritization judgments.3 In addition, the policy would expressly state that its 
terms should not be construed “to prohibit or discourage the apprehension, 
detention, or removal of aliens unlawfully in the United States who are not 
identified as priorities,” and would further provide that “[i]mmigration officers 
and attorneys may pursue removal of an alien not identified as a priority” if, “in 
the judgment of an ICE Field Office Director, removing such an alien would serve 
an important federal interest.” Id. at 5. 

DHS has explained that the proposed policy is designed to respond to the prac-
tical reality that the number of aliens who are removable under the INA vastly 
exceeds the resources Congress has made available to DHS for processing and 
carrying out removals. The resource constraints are striking. As noted, DHS has 
informed us that there are approximately 11.3 million undocumented aliens in the 
country, but that Congress has appropriated sufficient resources for ICE to remove 
fewer than 400,000 aliens each year, a significant percentage of whom are 
typically encountered at or near the border rather than in the interior of the 
country. See E-mail for Karl R. Thompson, Principal Deputy Assistant Attorney 
General, Office of Legal Counsel, from David Shahoulian, Deputy General 
Counsel, DHS, Re: Immigration Opinion (Nov. 19, 2014) (“Shahoulian E-mail”). 
The proposed policy explains that, because DHS “cannot respond to all immigra-
tion violations or remove all persons illegally in the United States,” it seeks to 
“prioritize the use of enforcement personnel, detention space, and removal assets” 
to “ensure that use of its limited resources is devoted to the pursuit of” DHS’s 
highest priorities. Johnson Prioritization Memorandum at 2. 

In our view, DHS’s proposed prioritization policy falls within the scope of its 
lawful discretion to enforce the immigration laws. To begin with, the policy is 
based on a factor clearly “within [DHS’s] expertise.” Chaney, 470 U.S. at 831. 
Faced with sharply limited resources, DHS necessarily must make choices about 
which removals to pursue and which removals to defer. DHS’s organic statute 
itself recognizes this inevitable fact, instructing the Secretary to establish “national 

                                                           
2 Under the proposed policy, aliens in the second tier could be deprioritized if, “in the judgment of 

an ICE Field Office Director, CBP Sector Chief, CBP Director of Field Operations, USCIS District 
Director, or USCIS Service Center Director, there are factors indicating the alien is not a threat to 
national security, border security, or public safety, and should not therefore be an enforcement 
priority.” Johnson Prioritization Memorandum at 4. Aliens in the third tier could be deprioritized if, “in 
the judgment of an immigration officer, the alien is not a threat to the integrity of the immigration 
system or there are factors suggesting the alien should not be an enforcement priority.” Id. at 5. 

3 These factors include “extenuating circumstances involving the offense of conviction; extended 
length of time since the offense of conviction; length of time in the United States; military service; 
family or community ties in the United States; status as a victim, witness or plaintiff in civil or criminal 
proceedings; or compelling humanitarian factors such as poor health, age, pregnancy, a young child or 
a seriously ill relative.” Johnson Prioritization Memorandum at 6. 

73



Opinions of the Office of Legal Counsel in Volume 38 

10 

immigration enforcement policies and priorities.” 6 U.S.C. § 202(5). And an 
agency’s need to ensure that scarce enforcement resources are used in an effective 
manner is a quintessential basis for the use of prosecutorial discretion. See 
Chaney, 470 U.S. at 831 (among the factors “peculiarly within [an agency’s] 
expertise” are “whether agency resources are best spent on this violation or 
another” and “whether the agency has enough resources to undertake the action at 
all”). 

The policy DHS has proposed, moreover, is consistent with the removal priori-
ties established by Congress. In appropriating funds for DHS’s enforcement 
activities—which, as noted, are sufficient to permit the removal of only a fraction 
of the undocumented aliens currently in the country—Congress has directed DHS 
to “prioritize the identification and removal of aliens convicted of a crime by the 
severity of that crime.” Department of Homeland Security Appropriations Act, 
2014, Pub. L. No. 113-76, div. F, tit. II, 128 Stat. 5, 251 (“DHS Appropriations 
Act”). Consistent with this directive, the proposed policy prioritizes individuals 
convicted of criminal offenses involving active participation in a criminal street 
gang, most offenses classified as felonies in the convicting jurisdiction, offenses 
classified as “aggravated felonies” under the INA, and certain misdemeanor 
offenses. Johnson Prioritization Memorandum at 3–4. The policy ranks these 
priority categories according to the severity of the crime of conviction. The policy 
also prioritizes the removal of other categories of aliens who pose threats to 
national security or border security, matters about which Congress has demon-
strated particular concern. See, e.g., 8 U.S.C. § 1226(c)(1)(D) (providing for 
detention of aliens charged with removability on national security grounds); id. 
§ 1225(b) & (c) (providing for an expedited removal process for certain aliens 
apprehended at the border). The policy thus raises no concern that DHS has relied 
“on factors which Congress had not intended it to consider.” Nat’l Ass’n of Home 
Builders, 551 U.S. at 658. 

Further, although the proposed policy is not a “single-shot non-enforcement 
decision,” neither does it amount to an abdication of DHS’s statutory responsibili-
ties, or constitute a legislative rule overriding the commands of the substantive 
statute. Crowley Caribbean Transp., 37 F.3d at 676–77. The proposed policy 
provides a general framework for exercising enforcement discretion in individual 
cases, rather than establishing an absolute, inflexible policy of not enforcing the 
immigration laws in certain categories of cases. Given that the resources Congress 
has allocated to DHS are sufficient to remove only a small fraction of the total 
population of undocumented aliens in the United States, setting forth written 
guidance about how resources should presumptively be allocated in particular 
cases is a reasonable means of ensuring that DHS’s severely limited resources are 
systematically directed to its highest priorities across a large and diverse agency, 
as well as ensuring consistency in the administration of the removal system. The 
proposed policy’s identification of categories of aliens who constitute removal 
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priorities is also consistent with the categorical nature of Congress’s instruction to 
prioritize the removal of criminal aliens in the DHS Appropriations Act. 

And, significantly, the proposed policy does not identify any category of re-
movable aliens whose removal may not be pursued under any circumstances. 
Although the proposed policy limits the discretion of immigration officials to 
expend resources to remove non-priority aliens, it does not eliminate that discre-
tion entirely. It directs immigration officials to use their resources to remove aliens 
in a manner “commensurate with the level of prioritization identified,” but (as 
noted above) it does not “prohibit or discourage the apprehension, detention, or 
removal of aliens unlawfully in the United States who are not identified as 
priorities.” Johnson Prioritization Memorandum at 5. Instead, it authorizes the 
removal of even non-priority aliens if, in the judgment of an ICE Field Office 
Director, “removing such an alien would serve an important federal interest,” a 
standard the policy leaves open-ended. Id. Accordingly, the policy provides for 
case-by-case determinations about whether an individual alien’s circumstances 
warrant the expenditure of removal resources, employing a broad standard that 
leaves ample room for the exercise of individualized discretion by responsible 
officials. For these reasons, the proposed policy avoids the difficulties that might 
be raised by a more inflexible prioritization policy and dispels any concern that 
DHS has either undertaken to rewrite the immigration laws or abdicated its 
statutory responsibilities with respect to non-priority aliens.4 

II. 

We turn next to the permissibility of DHS’s proposed deferred action programs 
for certain aliens who are parents of U.S. citizens, lawful permanent residents 
(“LPRs”), or DACA recipients, and who are not removal priorities under the 
proposed policy discussed above. We begin by discussing the history and current 
practice of deferred action. We then discuss the legal authorities on which deferred 

                                                           
4 In Crane v. Napolitano, a district court recently concluded in a non-precedential opinion that the 

INA “mandates the initiation of removal proceedings whenever an immigration officer encounters an 
illegal alien who is not ‘clearly and beyond a doubt entitled to be admitted.’” Opinion and Order 
Respecting Pl. App. for Prelim. Inj. Relief, No. 3:12-cv-03247-O, 2013 WL 1744422, at *5 (N.D. Tex. 
Apr. 23) (quoting 8 U.S.C. § 1225(b)(2)(A)). The court later dismissed the case for lack of jurisdiction. 
See Crane v. Napolitano, No. 3:12-cv-03247-O, 2013 WL 8211660, at *4 (N.D. Tex. July 31). 
Although the opinion lacks precedential value, we have nevertheless considered whether, as it suggests, 
the text of the INA categorically forecloses the exercise of enforcement discretion with respect to aliens 
who have not been formally admitted. The district court’s conclusion is, in our view, inconsistent with 
the Supreme Court’s reading of the INA as permitting immigration officials to exercise enforcement 
discretion at any stage of the removal process, including when deciding whether to initiate removal 
proceedings against a particular alien. See Arizona, 132 S. Ct. at 2499; Am.-Arab Anti-Discrim. Comm., 
525 U.S. at 483–84. It is also difficult to square with authority holding that the presence of mandatory 
language in a statute, standing alone, does not necessarily limit the Executive Branch’s enforcement 
discretion, see, e.g., Chaney, 470 U.S. at 835; Inmates of Attica Corr. Facility v. Rockefeller, 477 F.2d 
375, 381 (2d Cir. 1973).  

75



Opinions of the Office of Legal Counsel in Volume 38 

12 

action relies and identify legal principles against which the proposed use of 
deferred action can be evaluated. Finally, we turn to an analysis of the proposed 
deferred action programs themselves, beginning with the program for parents of 
U.S. citizens and LPRs, and concluding with the program for parents of DACA 
recipients.  

A. 

In immigration law, the term “deferred action” refers to an exercise of adminis-
trative discretion in which immigration officials temporarily defer the removal of 
an alien unlawfully present in the United States. Am.-Arab Anti-Discrim. Comm., 
525 U.S. at 484 (citing 6 Charles Gordon et al., Immigration Law and Procedure 
§ 72.03[2][h] (1998)); see USCIS, Standard Operating Procedures for Handling 
Deferred Action Requests at USCIS Field Offices at 3 (2012) (“USCIS SOP”); INS 
Operating Instructions § 103.1(a)(1)(ii) (1977). It is one of a number of forms of 
discretionary relief—in addition to such statutory and non-statutory measures as 
parole, temporary protected status, deferred enforced departure, and extended 
voluntary departure—that immigration officials have used over the years to 
temporarily prevent the removal of undocumented aliens.5  

                                                           
5 Parole is available to aliens by statute “for urgent humanitarian reasons or significant public 

benefit.” 8 U.S.C. § 1182(d)(5)(A). Among other things, parole gives aliens the ability to adjust their 
status without leaving the United States if they are otherwise eligible for adjustment of status, see id. 
§ 1255(a), and may eventually qualify them for Federal means-tested benefits, see id. §§ 1613, 
1641(b)(4). Temporary protected status is available to nationals of designated foreign states affected by 
armed conflicts, environmental disasters, and other extraordinary conditions. Id. § 1254a. Deferred 
enforced departure, which “has no statutory basis” but rather is an exercise of “the President’s 
constitutional powers to conduct foreign relations,” may be granted to nationals of appropriate foreign 
states. USCIS, Adjudicator’s Field Manual § 38.2(a) (2014). Extended voluntary departure was a 
remedy derived from the voluntary departure statute, which, before its amendment in 1996, permitted 
the Attorney General to make a finding of removability if an alien agreed to voluntarily depart the 
United States, without imposing a time limit for the alien’s departure. See 8 U.S.C. §§ 1252(b), 1254(e) 
(1988 & Supp. II 1990); cf. 8 U.S.C. § 1229c (current provision of the INA providing authority to grant 
voluntary departure, but limiting such grants to 120 days). Some commentators, however, suggested 
that extended voluntary departure was in fact a form of “discretionary relief formulated administrative-
ly under the Attorney General’s general authority for enforcing immigration law.” Sharon Stephan, 
Cong. Research Serv., 85-599 EPW, Extended Voluntary Departure and Other Grants of Blanket Relief 
from Deportation at 1 (Feb. 23, 1985). It appears that extended voluntary departure is no longer used 
following enactment of the Immigration Act of 1990, which established the temporary protected status 
program. See U.S. Citizenship and Immigration Services Fee Schedule, 75 Fed. Reg. 33446, 33457 
(June 11, 2010) (proposed rule) (noting that “since 1990 neither the Attorney General nor the Secretary 
have designated a class of aliens for nationality-based ‘extended voluntary departure,’ and there no 
longer are aliens in the United States benefiting from such a designation,” but noting that deferred 
enforced departure is still used); H.R. Rep. No. 102-123, at 2 (1991) (indicating that in establishing 
temporary protected status, Congress was “codif[ying] and supersed[ing]” extended voluntary 
departure). See generally Andorra Bruno et al., Cong. Research Serv., Analysis of June 15, 2012 DHS 
Memorandum, Exercising Prosecutorial Discretion with Respect to Individuals Who Came to the 
United States as Children at 5–10 (July 13, 2012) (“CRS Immigration Report”). 
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The practice of granting deferred action dates back several decades. For many 
years after the INA was enacted, INS exercised prosecutorial discretion to grant 
“non-priority” status to removable aliens who presented “appealing humanitarian 
factors.” Letter for Leon Wildes, from E. A. Loughran, Associate Commissioner, 
INS at 2 (July 16, 1973) (defining a “non-priority case” as “one in which the 
Service in the exercise of discretion determines that adverse action would be 
unconscionable because of appealing humanitarian factors”); see INS Operating 
Instructions § 103.1(a)(1)(ii) (1962). This form of administrative discretion was 
later termed “deferred action.” Am.-Arab Anti-Discrim. Comm., 525 U.S. at 484; 
see INS Operating Instructions § 103.1(a)(1)(ii) (1977) (instructing immigration 
officers to recommend deferred action whenever “adverse action would be 
unconscionable because of the existence of appealing humanitarian factors”). 

Although the practice of granting deferred action “developed without express 
statutory authorization,” it has become a regular feature of the immigration 
removal system that has been acknowledged by both Congress and the Supreme 
Court. Am.-Arab Anti-Discrim. Comm., 525 U.S. at 484 (internal quotation marks 
omitted); see id. at 485 (noting that a congressional enactment limiting judicial 
review of decisions “to commence proceedings, adjudicate cases, or execute 
removal orders against any alien under [the INA]” in 8 U.S.C. § 1252(g) “seems 
clearly designed to give some measure of protection to ‘no deferred action’ 
decisions and similar discretionary determinations”); see also, e.g., 8 U.S.C. 
§ 1154(a)(1)(D)(i)(II), (IV) (providing that certain individuals are “eligible for 
deferred action”). Deferred action “does not confer any immigration status”—i.e., 
it does not establish any enforceable legal right to remain in the United States—
and it may be revoked by immigration authorities at their discretion. USCIS SOP 
at 3, 7. Assuming it is not revoked, however, it represents DHS’s decision not to 
seek the alien’s removal for a specified period of time. 

Under longstanding regulations and policy guidance promulgated pursuant to 
statutory authority in the INA, deferred action recipients may receive two 
additional benefits. First, relying on DHS’s statutory authority to authorize certain 
aliens to work in the United States, DHS regulations permit recipients of deferred 
action to apply for work authorization if they can demonstrate an “economic 
necessity for employment.” 8 C.F.R. § 274a.12(c)(14); see 8 U.S.C. § 1324a(h)(3) 
(defining an “unauthorized alien” not entitled to work in the United States as an 
alien who is neither an LPR nor “authorized to be . . . employed by [the INA] or 
by the Attorney General [now the Secretary of Homeland Security]”). Second, 
DHS has promulgated regulations and issued policy guidance providing that aliens 
who receive deferred action will temporarily cease accruing “unlawful presence” 
for purposes of 8 U.S.C. § 1182(a)(9)(B)(i) and (a)(9)(C)(i)(I). 8 C.F.R. 
§ 214.14(d)(3); 28 C.F.R. § 1100.35(b)(2); Memorandum for Field Leadership, 
from Donald Neufeld, Acting Associate Director, Domestic Operations Direc-
torate, USCIS, Re: Consolidation of Guidance Concerning Unlawful Presence for 
Purposes of Sections 212(a)(9)(B)(i) and 212(a)(9)(C)(i)(I) of the Act at 42 
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(May 6, 2009) (“USCIS Consolidation of Guidance”) (noting that “[a]ccrual of 
unlawful presence stops on the date an alien is granted deferred action”); see 
8 U.S.C. § 1182(a)(9)(B)(ii) (providing that an alien is “unlawfully present” if, 
among other things, he “is present in the United States after the expiration of the 
period of stay authorized by the Attorney General”).6 

Immigration officials today continue to grant deferred action in individual cases 
for humanitarian and other purposes, a practice we will refer to as “ad hoc 
deferred action.” Recent USCIS guidance provides that personnel may recommend 
ad hoc deferred action if they “encounter cases during [their] normal course of 
business that they feel warrant deferred action.” USCIS SOP at 4. An alien may 
also apply for ad hoc deferred action by submitting a signed, written request to 
USCIS containing “[a]n explanation as to why he or she is seeking deferred 
action” along with supporting documentation, proof of identity, and other records. 
Id. at 3. 

For decades, INS and later DHS have also implemented broader programs that 
make discretionary relief from removal available for particular classes of aliens. In 
many instances, these agencies have made such broad-based relief available 
through the use of parole, temporary protected status, deferred enforced departure, 
or extended voluntary departure. For example, from 1956 to 1972, INS imple-
mented an extended voluntary departure program for physically present aliens who 
were beneficiaries of approved visa petitions—known as “Third Preference” visa 
petitions—relating to a specific class of visas for Eastern Hemisphere natives. See 
United States ex rel. Parco v. Morris, 426 F. Supp. 976, 979–80 (E.D. Pa. 1977). 
Similarly, for several years beginning in 1978, INS granted extended voluntary 
departure to nurses who were eligible for H-1 visas. Voluntary Departure for Out-
of-Status Nonimmigrant H-1 Nurses, 43 Fed. Reg. 2776, 2776 (Jan. 19, 1978). In 
addition, in more than two dozen instances dating to 1956, INS and later DHS 
granted parole, temporary protected status, deferred enforced departure, or 
extended voluntary departure to large numbers of nationals of designated foreign 
states. See, e.g., CRS Immigration Report at 20–23; Cong. Research Serv., 
ED206779, Review of U.S. Refugee Resettlement Programs and Policies at 9, 12–
14 (1980). And in 1990, INS implemented a “Family Fairness” program that 
authorized granting extended voluntary departure and work authorization to the 
estimated 1.5 million spouses and children of aliens who had been granted legal 
status under the Immigration Reform and Control Act of 1986, Pub. L. No. 99-
603, 100 Stat. 3359 (“IRCA”). See Memorandum for Regional Commissioners, 

                                                           
6 Section 1182(a)(9)(B)(i) imposes three- and ten-year bars on the admission of aliens (other than 

aliens admitted to permanent residence) who departed or were removed from the United States after 
periods of unlawful presence of between 180 days and one year, or one year or more. Section 
1182(a)(9)(C)(i)(I) imposes an indefinite bar on the admission of any alien who, without being 
admitted, enters or attempts to reenter the United States after previously having been unlawfully 
present in the United States for an aggregate period of more than one year.  
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INS, from Gene McNary, Commissioner, INS, Re: Family Fairness: Guidelines 
for Voluntary Departure under 8 CFR 242.5 for the Ineligible Spouses and 
Children of Legalized Aliens (Feb. 2, 1990) (“Family Fairness Memorandum”); 
see also CRS Immigration Report at 10. 

On at least five occasions since the late 1990s, INS and later DHS have also 
made discretionary relief available to certain classes of aliens through the use of 
deferred action:  

1. Deferred Action for Battered Aliens Under the Violence Against Women Act. 
INS established a class-based deferred action program in 1997 for the benefit of 
self-petitioners under the Violence Against Women Act of 1994 (“VAWA”), Pub. 
L. No. 103-322, tit. IV, 108 Stat. 1796, 1902. VAWA authorized certain aliens 
who have been abused by U.S. citizen or LPR spouses or parents to self-petition 
for lawful immigration status, without having to rely on their abusive family 
members to petition on their behalf. Id. § 40701(a) (codified as amended at 
8 U.S.C. § 1154(a)(1)(A)(iii)–(iv), (vii)). The INS program required immigration 
officers who approved a VAWA self-petition to assess, “on a case-by-case basis, 
whether to place the alien in deferred action status” while the alien waited for a 
visa to become available. Memorandum for Regional Directors et al., INS, from 
Paul W. Virtue, Acting Executive Associate Commissioner, INS, Re: Supple-
mental Guidance on Battered Alien Self-Petitioning Process and Related Issues 
at 3 (May 6, 1997). INS noted that “[b]y their nature, VAWA cases generally 
possess factors that warrant consideration for deferred action.” Id. But because 
“[i]n an unusual case, there may be factors present that would militate against 
deferred action,” the agency instructed officers that requests for deferred action 
should still “receive individual scrutiny.” Id. In 2000, INS reported to Congress 
that, because of this program, no approved VAWA self-petitioner had been 
removed from the country. See Battered Women Immigrant Protection Act: 
Hearings on H.R. 3083 Before the Subcomm. on Immigration and Claims of the H. 
Comm. on the Judiciary, 106th Cong. at 43 (July 20, 2000) (“H.R. 3083 Hear-
ings”). 

2. Deferred Action for T and U Visa Applicants. Several years later, INS insti-
tuted a similar deferred action program for applicants for nonimmigrant status or 
visas made available under the Victims of Trafficking and Violence Protection Act 
of 2000 (“VTVPA”), Pub. L. No. 106-386, 114 Stat. 1464. That Act created two 
new nonimmigrant classifications: a “T visa” available to victims of human 
trafficking and their family members, and a “U visa” for victims of certain other 
crimes and their family members. Id. §§ 107(e), 1513(b)(3) (codified at 8 U.S.C. 
§ 1101(a)(15)(T)(i), (U)(i)). In 2001, INS issued a memorandum directing 
immigration officers to locate “possible victims in the above categories,” and to 
use “[e]xisting authority and mechanisms such as parole, deferred action, and 
stays of removal” to prevent those victims’ removal “until they have had the 
opportunity to avail themselves of the provisions of the VTVPA.” Memorandum 
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for Michael A. Pearson, Executive Associate Commissioner, INS, from Michael 
D. Cronin, Acting Executive Associate Commissioner, INS, Re: Victims of 
Trafficking and Violence Protection Act of 2000 (VTVPA) Policy Memorandum 
#2—“T” and “U” Nonimmigrant Visas at 2 (Aug. 30, 2001). In subsequent 
memoranda, INS instructed officers to make “deferred action assessment[s]” for 
“all [T visa] applicants whose applications have been determined to be bona fide,” 
Memorandum for Johnny N. Williams, Executive Associate Commissioner, INS, 
from Stuart Anderson, Executive Associate Commissioner, INS, Re: Deferred 
Action for Aliens with Bona Fide Applications for T Nonimmigrant Status at 1 
(May 8, 2002), as well as for all U visa applicants “determined to have submitted 
prima facie evidence of [their] eligibility,” Memorandum for the Director, 
Vermont Service Center, INS, from William R. Yates, USCIS, Re: Centralization 
of Interim Relief for U Nonimmigrant Status Applicants at 5 (Oct. 8, 2003). In 
2002 and 2007, INS and DHS promulgated regulations embodying these policies. 
See 8 C.F.R. § 214.11(k)(1), (k)(4), (m)(2) (promulgated by New Classification for 
Victims of Severe Forms of Trafficking in Persons; Eligibility for “T” Nonimmi-
grant Status, 67 Fed. Reg. 4784, 4800–01 (Jan. 31, 2002)) (providing that any 
T visa applicant who presents “prima facie evidence” of his eligibility should have 
his removal “automatically stay[ed]” and that applicants placed on a waiting list 
for visas “shall maintain [their] current means to prevent removal (deferred action, 
parole, or stay of removal)”); id. § 214.14(d)(2) (promulgated by New Classifica-
tion for Victims of Criminal Activity; Eligibility for “U” Nonimmigrant Status, 
72 Fed. Reg. 53014, 53039 (Sept. 17, 2007)) (“USCIS will grant deferred action or 
parole to U-1 petitioners and qualifying family members while the U-1 petitioners 
are on the waiting list” for visas.). 

3. Deferred Action for Foreign Students Affected by Hurricane Katrina. As a 
consequence of the devastation caused by Hurricane Katrina in 2005, several 
thousand foreign students became temporarily unable to satisfy the requirements 
for maintaining their lawful status as F-1 nonimmigrant students, which include 
“pursuit of a ‘full course of study.’” USCIS, Interim Relief for Certain Foreign 
Academic Students Adversely Affected by Hurricane Katrina: Frequently Asked 
Questions (FAQ) at 1 (Nov. 25, 2005) (quoting 8 C.F.R. § 214.2(f)(6)), available 
at http//www.uscis.gov/sites/default/files/USCIS/Humanitarian/Special%20Situati
ons/Previous%20Special%20Situations%20By%20Topic/faq-interim-student-relie
f-hurricane-katrina.pdf (last visited Nov. 19, 2014). DHS announced that it would 
grant deferred action to these students “based on the fact that [their] failure to 
maintain status is directly due to Hurricane Katrina.” Id. at 7. To apply for 
deferred action under this program, students were required to send a letter 
substantiating their need for deferred action, along with an application for work 
authorization. Press Release, USCIS, USCIS Announces Interim Relief for Foreign 
Students Adversely Impacted by Hurricane Katrina at 1–2 (Nov. 25, 2005), 
available at http://www.uscis.gov/sites/default/files/files/pressrelease/F1Student_
11_25_05_PR.pdf (last visited Nov. 19, 2014). USCIS explained that such 

80



DHS’s Authority to Prioritize Removal of Certain Aliens Unlawfully Present 

17 

requests for deferred action would be “decided on a case-by-case basis” and that it 
could not “provide any assurance that all such requests will be granted.” Id. at 1. 

4. Deferred Action for Widows and Widowers of U.S. Citizens. In 2009, DHS 
implemented a deferred action program for certain widows and widowers of U.S. 
citizens. USCIS explained that “no avenue of immigration relief exists for the 
surviving spouse of a deceased U.S. citizen if the surviving spouse and the U.S. 
citizen were married less than 2 years at the time of the citizen’s death” and 
USCIS had not yet adjudicated a visa petition on the spouse’s behalf. Memoran-
dum for Field Leadership, USCIS, from Donald Neufeld, Acting Associate 
Director, USCIS, Re: Guidance Regarding Surviving Spouses of Deceased U.S. 
Citizens and Their Children at 1 (Sept. 4, 2009). “In order to address humanitarian 
concerns arising from cases involving surviving spouses of U.S. citizens,” USCIS 
issued guidance permitting covered surviving spouses and “their qualifying 
children who are residing in the United States” to apply for deferred action. Id. 
at 2, 6. USCIS clarified that such relief would not be automatic, but rather would 
be unavailable in the presence of, for example, “serious adverse factors, such as 
national security concerns, significant immigration fraud, commission of other 
crimes, or public safety reasons.” Id. at 6.7 

5. Deferred Action for Childhood Arrivals. Announced by DHS in 2012, 
DACA makes deferred action available to “certain young people who were 
brought to this country as children” and therefore “[a]s a general matter . . . lacked 
the intent to violate the law.” Memorandum for David Aguilar, Acting Commis-
sioner, CBP, et al., from Janet Napolitano, Secretary, DHS, Re: Exercising 
Prosecutorial Discretion with Respect to Individuals Who Came to the United 
States as Children at 1 (June 15, 2012) (“Napolitano Memorandum”). An alien is 
eligible for DACA if she was under the age of 31 when the program began; 
arrived in the United States before the age of 16; continuously resided in the 
United States for at least 5 years immediately preceding June 15, 2012; was 
physically present on June 15, 2012; satisfies certain educational or military 
service requirements; and neither has a serious criminal history nor “poses a threat 
to national security or public safety.” See id. DHS evaluates applicants’ eligibility 
for DACA on a case-by-case basis. See id. at 2; USCIS, Deferred Action for 
Childhood Arrivals (DACA) Toolkit: Resources for Community Partners at 11 
(“DACA Toolkit”). Successful DACA applicants receive deferred action for a 

                                                           
7 Several months after the deferred action program was announced, Congress eliminated the re-

quirement that an alien be married to a U.S. citizen “for at least 2 years at the time of the citizen’s 
death” to retain his or her eligibility for lawful immigration status. Department of Homeland Security 
Appropriations Act, 2010, Pub. L. No. 111-83, § 568(c), 123 Stat. 2142, 2186 (2009). Concluding that 
this legislation rendered its surviving spouse guidance “obsolete,” USCIS withdrew its earlier guidance 
and treated all pending applications for deferred action as visa petitions. See Memorandum for 
Executive Leadership, USCIS, from Donald Neufeld, Acting Associate Director, USCIS, et al., Re: 
Additional Guidance Regarding Surviving Spouses of Deceased U.S. Citizens and Their Children 
(REVISED) at 3, 10 (Dec. 2, 2009). 
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period of two years, subject to renewal. See DACA Toolkit at 11. DHS has stated 
that grants of deferred action under DACA may be terminated at any time, id. 
at 16, and “confer[] no substantive right, immigration status or pathway to 
citizenship,” Napolitano Memorandum at 3.8 

Congress has long been aware of the practice of granting deferred action, in-
cluding in its categorical variety, and of its salient features; and it has never acted 
to disapprove or limit the practice.9 On the contrary, it has enacted several pieces 
of legislation that have either assumed that deferred action would be available in 
certain circumstances, or expressly directed that deferred action be extended to 
certain categories of aliens. For example, as Congress was considering VAWA 
reauthorization legislation in 2000, INS officials testified before Congress about 
their deferred action program for VAWA self-petitioners, explaining that 
“[a]pproved [VAWA] self-petitioners are placed in deferred action status,” such 
that “[n]o battered alien who has filed a[n approved] self petition . . . has been 
deported.” H.R. 3083 Hearings at 43. Congress responded by not only acknowl-
edging but also expanding the deferred action program in the 2000 VAWA 
reauthorization legislation, providing that children who could no longer self-
petition under VAWA because they were over the age of 21 would nonetheless be 
“eligible for deferred action and work authorization.” Victims of Trafficking and 

                                                           
8 Before DACA was announced, our Office was consulted about whether such a program would be 

legally permissible. As we orally advised, our preliminary view was that such a program would be 
permissible, provided that immigration officials retained discretion to evaluate each application on an 
individualized basis. We noted that immigration officials typically consider factors such as having been 
brought to the United States as a child in exercising their discretion to grant deferred action in 
individual cases. We explained, however, that extending deferred action to individuals who satisfied 
these and other specified criteria on a class-wide basis would raise distinct questions not implicated by 
ad hoc grants of deferred action. We advised that it was critical that, like past policies that made 
deferred action available to certain classes of aliens, the DACA program require immigration officials 
to evaluate each application for deferred action on a case-by-case basis, rather than granting deferred 
action automatically to all applicants who satisfied the threshold eligibility criteria. We also noted that, 
although the proposed program was predicated on humanitarian concerns that appeared less particular-
ized and acute than those underlying certain prior class-wide deferred action programs, the concerns 
animating DACA were nonetheless consistent with the types of concerns that have customarily guided 
the exercise of immigration enforcement discretion. 

9 Congress has considered legislation that would limit the practice of granting deferred action, but it 
has never enacted such a measure. In 2011, a bill was introduced in both the House and the Senate that 
would have temporarily suspended DHS’s authority to grant deferred action except in narrow 
circumstances. See H.R. 2497, 112th Cong. (2011); S. 1380, 112th Cong. (2011). Neither chamber, 
however, voted on the bill. This year, the House passed a bill that purported to bar any funding for 
DACA or other class-wide deferred action programs, H.R. 5272, 113th Cong. (2014), but the Senate 
has not considered the legislation. Because the Supreme Court has instructed that unenacted legislation 
is an unreliable indicator of legislative intent, see Red Lion Broad. Co. v. FCC, 395 U.S. 367, 381 n.11 
(1969), we do not draw any inference regarding congressional policy from these unenacted bills.  
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Violence Protection Act of 2000, Pub. L. No. 106-386, § 1503(d)(2), 114 Stat. 
1464, 1522 (codified at 8 U.S.C. § 1154(a)(1)(D)(i)(II), (IV)).10 

Congress demonstrated a similar awareness of INS’s (and later DHS’s) de-
ferred action program for bona fide T and U visa applicants. As discussed above, 
that program made deferred action available to nearly all individuals who could 
make a prima facie showing of eligibility for a T or U visa. In 2008 legislation, 
Congress authorized DHS to “grant . . . an administrative stay of a final order of 
removal” to any such individual. William Wilberforce Trafficking Victims 
Protection Reauthorization Act of 2008, Pub. L. No. 110-457, § 204, 122 Stat. 
5044, 5060 (codified at 8 U.S.C. § 1227(d)(1)). Congress further clarified that 
“[t]he denial of a request for an administrative stay of removal under this subsec-
tion shall not preclude the alien from applying for . . . deferred action.” Id. It also 
directed DHS to compile a report detailing, among other things, how long DHS’s 
“specially trained [VAWA] Unit at the [USCIS] Vermont Service Center” took to 
adjudicate victim-based immigration applications for “deferred action,” along with 
“steps taken to improve in this area.” Id. § 238. Representative Berman, the bill’s 
sponsor, explained that the Vermont Service Center should “strive to issue work 
authorization and deferred action” to “[i]mmigrant victims of domestic violence, 
sexual assault and other violence crimes . . . in most instances within 60 days of 
filing.” 154 Cong. Rec. 24603 (2008). 

In addition, in other enactments, Congress has specified that certain classes of 
individuals should be made “eligible for deferred action.” These classes include 
certain immediate family members of LPRs who were killed on September 11, 
2001, USA PATRIOT Act of 2001, Pub. L. No. 107-56, § 423(b), 115 Stat. 272, 
361, and certain immediate family members of certain U.S. citizens killed in 
combat, National Defense Authorization Act for Fiscal Year 2004, Pub. L. No. 
108-136, § 1703(c)–(d), 117 Stat. 1392, 1694. In the same legislation, Congress 
made these individuals eligible to obtain lawful status as “family-sponsored 
immigrant[s]” or “immediate relative[s]” of U.S. citizens. Pub. L. No. 107-56, 
§ 423(b), 115 Stat. 272, 361; Pub. L. No. 108-136, § 1703(c)(1)(A), 117 Stat. 
1392, 1694; see generally Scialabba v. Cuellar de Osorio, 134 S. Ct. 2191, 2197 
(2014) (plurality opinion) (explaining which aliens typically qualify as family-
sponsored immigrants or immediate relatives). 

Finally, Congress acknowledged the practice of granting deferred action in the 
REAL ID Act of 2005, Pub. L. No. 109-13, div. B, 119 Stat. 231, 302 (codified at 

                                                           
10 Five years later, in the Violence Against Women and Department of Justice Reauthorization Act 

of 2005, Pub. L. No. 109-162, 119 Stat. 2960, Congress specified that, “[u]pon the approval of a 
petition as a VAWA self-petitioner, the alien . . . is eligible for work authorization.” Id. § 814(b) 
(codified at 8 U.S.C. § 1154(a)(1)(K)). One of the Act’s sponsors explained that while this provision 
was intended to “give[] DHS statutory authority to grant work authorization . . . without having to rely 
upon deferred action . . . [t]he current practice of granting deferred action to approved VAWA self-
petitioners should continue.” 151 Cong. Rec. 29334 (2005) (statement of Rep. Conyers). 

83



Opinions of the Office of Legal Counsel in Volume 38 

20 

49 U.S.C. § 30301 note), which makes a state-issued driver’s license or identifica-
tion card acceptable for federal purposes only if the state verifies, among other 
things, that the card’s recipient has “[e]vidence of [l]awful [s]tatus.” Congress 
specified that, for this purpose, acceptable evidence of lawful status includes proof 
of, among other things, citizenship, lawful permanent or temporary residence, or 
“approved deferred action status.” Id. § 202(c)(2)(B)(viii). 

B. 

The practice of granting deferred action, like the practice of setting enforce-
ment priorities, is an exercise of enforcement discretion rooted in DHS’s authority 
to enforce the immigration laws and the President’s duty to take care that the laws 
are faithfully executed. It is one of several mechanisms by which immigration 
officials, against a backdrop of limited enforcement resources, exercise their 
“broad discretion” to administer the removal system—and, more specifically, their 
discretion to determine whether “it makes sense to pursue removal” in particular 
circumstances. Arizona, 132 S. Ct. at 2499.  

Deferred action, however, differs in at least three respects from more familiar 
and widespread exercises of enforcement discretion. First, unlike (for example) the 
paradigmatic exercise of prosecutorial discretion in a criminal case, the conferral 
of deferred action does not represent a decision not to prosecute an individual for 
past unlawful conduct; it instead represents a decision to openly tolerate an 
undocumented alien’s continued presence in the United States for a fixed period 
(subject to revocation at the agency’s discretion). Second, unlike most exercises of 
enforcement discretion, deferred action carries with it benefits in addition to non-
enforcement itself; specifically, the ability to seek employment authorization and 
suspension of unlawful presence for purposes of 8 U.S.C. § 1182(a)(9)(B)(i) and 
(a)(9)(C)(i)(I). Third, class-based deferred action programs, like those for VAWA 
recipients and victims of Hurricane Katrina, do not merely enable individual 
immigration officials to select deserving beneficiaries from among those aliens 
who have been identified or apprehended for possible removal—as is the case with 
ad hoc deferred action—but rather set forth certain threshold eligibility criteria and 
then invite individuals who satisfy these criteria to apply for deferred action status.  

While these features of deferred action are somewhat unusual among exercises 
of enforcement discretion, the differences between deferred action and other 
exercises of enforcement discretion are less significant than they might initially 
appear. The first feature—the toleration of an alien’s continued unlawful pres-
ence—is an inevitable element of almost any exercise of discretion in immigration 
enforcement. Any decision not to remove an unlawfully present alien—even 
through an exercise of routine enforcement discretion—necessarily carries with it 
a tacit acknowledgment that the alien will continue to be present in the United 
States without legal status. Deferred action arguably goes beyond such tacit 
acknowledgment by expressly communicating to the alien that his or her unlawful 
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presence will be tolerated for a prescribed period of time. This difference is not, in 
our view, insignificant. But neither does it fundamentally transform deferred 
action into something other than an exercise of enforcement discretion: As we 
have previously noted, deferred action confers no lawful immigration status, 
provides no path to lawful permanent residence or citizenship, and is revocable at 
any time in the agency’s discretion. 

With respect to the second feature, the additional benefits deferred action con-
fers—the ability to apply for work authorization and the tolling of unlawful 
presence—do not depend on background principles of agency discretion under 
DHS’s general immigration authorities or the Take Care Clause at all, but rather 
depend on independent and more specific statutory authority rooted in the text of 
the INA. The first of those authorities, DHS’s power to prescribe which aliens are 
authorized to work in the United States, is grounded in 8 U.S.C. § 1324a(h)(3), 
which defines an “unauthorized alien” not entitled to work in the United States as 
an alien who is neither an LPR nor “authorized to be . . . employed by [the INA] 
or by the Attorney General [now the Secretary of Homeland Security].” This 
statutory provision has long been understood to recognize the authority of the 
Secretary (and the Attorney General before him) to grant work authorization to 
particular classes of aliens. See 8 C.F.R. § 274a.12; see also Perales v. Casillas, 
903 F.2d 1043, 1048–50 (5th Cir. 1990) (describing the authority recognized by 
section 1324a(h)(3) as “permissive” and largely “unfettered”).11 Although the INA 

                                                           
11 Section 1324a(h)(3) was enacted in 1986 as part of IRCA. Before then, the INA contained no 

provisions comprehensively addressing the employment of aliens or expressly delegating the authority 
to regulate the employment of aliens to a responsible federal agency. INS assumed the authority to 
prescribe the classes of aliens authorized to work in the United States under its general responsibility to 
administer the immigration laws. In 1981, INS promulgated regulations codifying its existing 
procedures and criteria for granting employment authorization. See Employment Authorization to 
Aliens in the United States, 46 Fed. Reg. 25079, 25080–81 (May 5, 1981) (citing 8 U.S.C. § 1103(a)). 
Those regulations permitted certain categories of aliens who lacked lawful immigration status, 
including deferred action recipients, to apply for work authorization under certain circumstances. 
8 C.F.R. § 109.1(b)(7) (1982). In IRCA, Congress introduced a “comprehensive scheme prohibiting the 
employment of illegal aliens in the United States,” Hoffman Plastic Compounds, Inc. v. NLRB, 535 
U.S. 137, 147 (2002), to be enforced primarily through criminal and civil penalties on employers who 
knowingly employ an “unauthorized alien.” As relevant here, Congress defined an “unauthorized 
alien” barred from employment in the United States as an alien who “is not . . . either (A) an alien 
lawfully admitted for permanent residence, or (B) authorized to be so employed by this chapter or by 
the Attorney General.” 8 U.S.C. § 1324a(h)(3) (emphasis added). Shortly after IRCA was enacted, INS 
denied a petition to rescind its employment authorization regulation, rejecting an argument that “the 
phrase ‘authorized to be so employed by this Act or the Attorney General’ does not recognize the 
Attorney General’s authority to grant work authorization except to those aliens who have already been 
granted specific authorization by the Act.” Employment Authorization; Classes of Aliens Eligible, 52 
Fed. Reg. 46092, 46093 (Dec. 4, 1987). Because the same statutory phrase refers both to aliens 
authorized to be employed by the INA and aliens authorized to be employed by the Attorney General, 
INS concluded that the only way to give effect to both references is to conclude “that Congress, being 
fully aware of the Attorney General’s authority to promulgate regulations, and approving of the manner 
in which he has exercised that authority in this matter, defined ‘unauthorized alien’ in such fashion as 
to exclude aliens who have been authorized employment by the Attorney General through the 
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requires the Secretary to grant work authorization to particular classes of aliens, 
see, e.g., 8 U.S.C. § 1158(c)(1)(B) (aliens granted asylum), it places few limita-
tions on the Secretary’s authority to grant work authorization to other classes of 
aliens. Further, and notably, additional provisions of the INA expressly contem-
plate that the Secretary may grant work authorization to aliens lacking lawful 
immigration status—even those who are in active removal proceedings or, in 
certain circumstances, those who have already received final orders of removal. 
See id. § 1226(a)(3) (permitting the Secretary to grant work authorization to an 
otherwise work-eligible alien who has been arrested and detained pending a 
decision whether to remove the alien from the United States); id. § 1231(a)(7) 
(permitting the Secretary under certain narrow circumstances to grant work 
authorization to aliens who have received final orders of removal). Consistent with 
these provisions, the Secretary has long permitted certain additional classes of 
aliens who lack lawful immigration status to apply for work authorization, 
including deferred action recipients who can demonstrate an economic necessity 
for employment. See 8 C.F.R. § 274a.12(c)(14); see also id. § 274a.12(c)(8) 
(applicants for asylum), (c)(10) (applicants for cancellation of removal); supra 
note 11 (discussing 1981 regulations). 

The Secretary’s authority to suspend the accrual of unlawful presence of de-
ferred action recipients is similarly grounded in the INA. The relevant statutory 
provision treats an alien as “unlawfully present” for purposes of 8 U.S.C. 
§ 1182(a)(9)(B)(i) and (a)(9)(C)(i)(I) if he “is present in the United States after the 
expiration of the period of stay authorized by the Attorney General.” 8 U.S.C. 
§ 1182(a)(9)(B)(ii). That language contemplates that the Attorney General (and 
now the Secretary) may authorize an alien to stay in the United States without 
accruing unlawful presence under section 1182(a)(9)(B)(i) or section 
1182(a)(9)(C)(i). And DHS regulations and policy guidance interpret a “period of 
stay authorized by the Attorney General” to include periods during which an alien 
has been granted deferred action. See 8 C.F.R. § 214.14(d)(3); 28 C.F.R. 
§ 1100.35(b)(2); USCIS Consolidation of Guidance at 42.  

 The final unusual feature of deferred action programs is particular to class-
based programs. The breadth of such programs, in combination with the first two 
features of deferred action, may raise particular concerns about whether immigra-
tion officials have undertaken to substantively change the statutory removal 
system rather than simply adapting its application to individual circumstances. But 
the salient feature of class-based programs—the establishment of an affirmative 
application process with threshold eligibility criteria—does not in and of itself 
cross the line between executing the law and rewriting it. Although every class-
wide deferred action program that has been implemented to date has established 
                                                                                                                                     
regulatory process, in addition to those who are authorized employment by statute.” Id.; see Commodity 
Futures Trading Comm’n v. Schor, 478 U.S. 833, 844 (1986) (stating that “considerable weight must 
be accorded” an agency’s “contemporaneous interpretation of the statute it is entrusted to administer”). 
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certain threshold eligibility criteria, each program has also left room for case-by-
case determinations, giving immigration officials discretion to deny applications 
even if the applicant fulfills all of the program criteria. See supra pp. 15–18. Like 
the establishment of enforcement priorities discussed in Part I, the establishment 
of threshold eligibility criteria can serve to avoid arbitrary enforcement decisions 
by individual officers, thereby furthering the goal of ensuring consistency across a 
large agency. The guarantee of individualized, case-by-case review helps avoid 
potential concerns that, in establishing such eligibility criteria, the Executive is 
attempting to rewrite the law by defining new categories of aliens who are 
automatically entitled to particular immigration relief. See Crowley Caribbean 
Transp., 37 F.3d at 676–77; see also Chaney, 470 U.S. at 833 n.4. Furthermore, 
while permitting potentially eligible individuals to apply for an exercise of 
enforcement discretion is not especially common, many law enforcement agencies 
have developed programs that invite violators of the law to identify themselves to 
the authorities in exchange for leniency.12 Much as is the case with those pro-
grams, inviting eligible aliens to identify themselves through an application 
process may serve the agency’s law enforcement interests by encouraging lower-
priority individuals to identify themselves to the agency. In so doing, the process 
may enable the agency to better focus its scarce resources on higher enforcement 
priorities. 

Apart from the considerations just discussed, perhaps the clearest indication 
that these features of deferred action programs are not per se impermissible is the 
fact that Congress, aware of these features, has repeatedly enacted legislation 
appearing to endorse such programs. As discussed above, Congress has not only 
directed that certain classes of aliens be made eligible for deferred action pro-
grams—and in at least one instance, in the case of VAWA beneficiaries, directed 
the expansion of an existing program—but also ranked evidence of approved 
deferred action status as evidence of “lawful status” for purposes of the REAL ID 
Act. These enactments strongly suggest that when DHS in the past has decided to 
grant deferred action to an individual or class of individuals, it has been acting in a 
manner consistent with congressional policy “‘rather than embarking on a frolic of 
its own.’” United States v. Riverside Bayview Homes, Inc., 474 U.S. 121, 139 

                                                           
12 For example, since 1978, the Department of Justice’s Antitrust Division has implemented a 

“leniency program” under which a corporation that reveals an antitrust conspiracy in which it 
participated may receive a conditional promise that it will not be prosecuted. See Dep’t of Justice, 
Frequently Asked Questions Regarding the Antitrust Division’s Leniency Program and Model Leniency 
Letters (November 19, 2008), available at http://www.justice.gov/atr/public/criminal/239583.pdf (last 
visited Nov. 19, 2014); see also Internal Revenue Manual § 9.5.11.9(2) (Revised IRS Voluntary 
Disclosure Practice), available at http://www.irs.gov/uac/Revised-IRS-Voluntary-Disclosure-Practice 
(last visited Nov. 19, 2014) (explaining that a taxpayer’s voluntary disclosure of misreported tax 
information “may result in prosecution not being recommended”); U.S. Marshals Service, Fugitive Safe 
Surrender FAQs, available at http://www.usmarshals.gov/safesurrender/faqs.html (last visited Nov. 19, 
2014) (stating that fugitives who surrender at designated sites and times under the “Fugitive Safe 
Surrender” program are likely to receive “favorable consideration”).  
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(1985) (quoting Red Lion Broad. Co. v. FCC, 395 U.S. 367, 375 (1969)); cf. id. at 
137–39 (concluding that Congress acquiesced in an agency’s assertion of regulato-
ry authority by “refus[ing] . . . to overrule” the agency’s view after it was specifi-
cally “brought to Congress’[s] attention,” and further finding implicit congression-
al approval in legislation that appeared to acknowledge the regulatory authority in 
question); Dames & Moore v. Regan, 453 U.S. 654, 680 (1981) (finding that 
Congress “implicitly approved the practice of claim settlement by executive 
agreement” by enacting the International Claims Settlement Act of 1949, which 
“create[d] a procedure to implement” those very agreements).  

Congress’s apparent endorsement of certain deferred action programs does not 
mean, of course, that a deferred action program can be lawfully extended to any 
group of aliens, no matter its characteristics or its scope, and no matter the 
circumstances in which the program is implemented. Because deferred action, like 
the prioritization policy discussed above, is an exercise of enforcement discretion 
rooted in the Secretary’s broad authority to enforce the immigration laws and the 
President’s duty to take care that the laws are faithfully executed, it is subject to 
the same four general principles previously discussed. See supra pp. 6–7. Thus, 
any expansion of deferred action to new classes of aliens must be carefully 
scrutinized to ensure that it reflects considerations within the agency’s expertise, 
and that it does not seek to effectively rewrite the laws to match the Executive’s 
policy preferences, but rather operates in a manner consonant with congressional 
policy expressed in the statute. See supra pp. 6–7 (citing Youngstown, 343 U.S. at 
637, and Nat’l Ass’n of Home Builders, 551 U.S. at 658). Immigration officials 
cannot abdicate their statutory responsibilities under the guise of exercising 
enforcement discretion. See supra p. 7 (citing Chaney, 470 U.S. at 833 n.4). And 
any new deferred action program should leave room for individualized evaluation 
of whether a particular case warrants the expenditure of resources for enforcement. 
See supra p. 7 (citing Glickman, 96 F.3d at 1123, and Crowley Caribbean Transp., 
37 F.3d at 676–77). 

Furthermore, because deferred action programs depart in certain respects from 
more familiar and widespread exercises of enforcement discretion, particularly 
careful examination is needed to ensure that any proposed expansion of deferred 
action complies with these general principles, so that the proposed program does 
not, in effect, cross the line between executing the law and rewriting it. In 
analyzing whether the proposed programs cross this line, we will draw substantial 
guidance from Congress’s history of legislation concerning deferred action. In the 
absence of express statutory guidance, the nature of deferred action programs 
Congress has implicitly approved by statute helps to shed light on Congress’s own 
understandings about the permissible uses of deferred action. Those understand-
ings, in turn, help to inform our consideration of whether the proposed deferred 
action programs are “faithful[]” to the statutory scheme Congress has enacted. 
U.S. Const. art. II, § 3.  
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C. 

We now turn to the specifics of DHS’s proposed deferred action programs. 
DHS has proposed implementing a policy under which an alien could apply for, 
and would be eligible to receive, deferred action if he or she: (1) is not an en-
forcement priority under DHS policy; (2) has continuously resided in the United 
States since before January 1, 2010; (3) is physically present in the United States 
both when DHS announces its program and at the time of application for deferred 
action; (4) has a child who is a U.S. citizen or LPR; and (5) presents “no other 
factors that, in the exercise of discretion, make[] the grant of deferred action 
inappropriate.” Johnson Deferred Action Memorandum at 4. You have also asked 
about the permissibility of a similar program that would be open to parents of 
children who have received deferred action under the DACA program. We first 
address DHS’s proposal to implement a deferred action program for the parents of 
U.S. citizens and LPRs, and then turn to the permissibility of the program for 
parents of DACA recipients in the next section.  

1. 

We begin by considering whether the proposed program for the parents of U.S. 
citizens and LPRs reflects considerations within the agency’s expertise. DHS has 
offered two justifications for the proposed program for the parents of U.S. citizens 
and LPRs. First, as noted above, severe resource constraints make it inevitable that 
DHS will not remove the vast majority of aliens who are unlawfully present in the 
United States. Consistent with Congress’s instruction, DHS prioritizes the removal 
of individuals who have significant criminal records, as well as others who present 
dangers to national security, public safety, or border security. See supra p. 10. 
Parents with longstanding ties to the country and who have no significant criminal 
records or other risk factors rank among the agency’s lowest enforcement 
priorities; absent significant increases in funding, the likelihood that any individu-
al in that category will be determined to warrant the expenditure of severely 
limited enforcement resources is very low. Second, DHS has explained that the 
program would serve an important humanitarian interest in keeping parents 
together with children who are lawfully present in the United States, in situations 
where such parents have demonstrated significant ties to community and family in 
this country. See Shahoulian E-mail.  

With respect to DHS’s first justification, the need to efficiently allocate scarce 
enforcement resources is a quintessential basis for an agency’s exercise of 
enforcement discretion. See Chaney, 470 U.S. at 831. Because, as discussed 
earlier, Congress has appropriated only a small fraction of the funds needed for 
full enforcement, DHS can remove no more than a small fraction of the individu-
als who are removable under the immigration laws. See supra p. 9. The agency 
must therefore make choices about which violations of the immigration laws it 
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will prioritize and pursue. And as Chaney makes clear, such choices are entrusted 
largely to the Executive’s discretion. 470 U.S. at 831. 

The deferred action program DHS proposes would not, of course, be costless. 
Processing applications for deferred action and its renewal requires manpower and 
resources. See Arizona, 132 S. Ct. at 2521 (Scalia, J., concurring in part and 
dissenting in part). But DHS has informed us that the costs of administering the 
proposed program would be borne almost entirely by USCIS through the collec-
tion of application fees. See Shahoulian E-mail; see also 8 U.S.C. § 1356(m); 
8 C.F.R. § 103.7(b)(1)(i)(C), (b)(1)(i)(HH). DHS has indicated that the costs of 
administering the deferred action program would therefore not detract in any 
significant way from the resources available to ICE and CBP—the enforcement 
arms of DHS—which rely on money appropriated by Congress to fund their 
operations. See Shahoulian E-mail. DHS has explained that, if anything, the 
proposed deferred action program might increase ICE’s and CBP’s efficiency by 
in effect using USCIS’s fee-funded resources to enable those enforcement 
divisions to more easily identify non-priority aliens and focus their resources on 
pursuing aliens who are strong candidates for removal. See id. The proposed 
program, in short, might help DHS address its severe resource limitations, and at 
the very least likely would not exacerbate them. See id. 

DHS does not, however, attempt to justify the proposed program solely as a 
cost-saving measure, or suggest that its lack of resources alone is sufficient to 
justify creating a deferred action program for the proposed class. Rather, as noted 
above, DHS has explained that the program would also serve a particularized 
humanitarian interest in promoting family unity by enabling those parents of U.S. 
citizens and LPRs who are not otherwise enforcement priorities and who have 
demonstrated community and family ties in the United States (as evidenced by the 
length of time they have remained in the country) to remain united with their 
children in the United States. Like determining how best to respond to resource 
constraints, determining how to address such “human concerns” in the immigra-
tion context is a consideration that is generally understood to fall within DHS’s 
expertise. Arizona, 132 S. Ct. at 2499. 

This second justification for the program also appears consonant with congres-
sional policy embodied in the INA. Numerous provisions of the statute reflect a 
particular concern with uniting aliens with close relatives who have attained 
lawful immigration status in the United States. See, e.g., Fiallo v. Bell, 430 U.S. 
787, 795 n.6 (1977); INS v. Errico, 385 U.S. 214, 220 n.9 (1966) (“‘The legislative 
history of the Immigration and Nationality Act clearly indicates that the Con-
gress . . . was concerned with the problem of keeping families of United States 
citizens and immigrants united.’” (quoting H.R. Rep. No. 85-1199, at 7 (1957)). 
The INA provides a path to lawful status for the parents, as well as other immedi-
ate relatives, of U.S. citizens: U.S. citizens aged twenty-one or over may petition 
for parents to obtain visas that would permit them to enter and permanently reside 
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in the United States, and there is no limit on the overall number of such petitions 
that may be granted. See 8 U.S.C. § 1151(b)(2)(A)(i); see also Cuellar de Osorio, 
134 S. Ct. at 2197–99 (describing the process for obtaining a family-based 
immigrant visa). And although the INA contains no parallel provision permitting 
LPRs to petition on behalf of their parents, it does provide a path for LPRs to 
become citizens, at which point they too can petition to obtain visas for their 
parents. See, e.g., 8 U.S.C. § 1427(a) (providing that aliens are generally eligible 
to become naturalized citizens after five years of lawful permanent residence); id. 
§ 1430(a) (alien spouses of U.S. citizens become eligible after three years of 
lawful permanent residence); Demore v. Kim, 538 U.S. 510, 544 (2003).13 
Additionally, the INA empowers the Attorney General to cancel the removal of, 
and adjust to lawful permanent resident status, aliens who have been physically 
present in the United States for a continuous period of not less than ten years, 
exhibit good moral character, have not been convicted of specified offenses, and 
have immediate relatives who are U.S. citizens or LPRs and who would suffer 
exceptional hardship from the alien’s removal. 8 U.S.C. § 1229b(b)(1). DHS’s 
proposal to focus on the parents of U.S. citizens and LPRs thus tracks a congres-
sional concern, expressed in the INA, with uniting the immediate families of 
individuals who have permanent legal ties to the United States. 

At the same time, because the temporary relief DHS’s proposed program would 
confer to such parents is sharply limited in comparison to the benefits Congress 
has made available through statute, DHS’s proposed program would not operate to 
circumvent the limits Congress has placed on the availability of those benefits. 
The statutory provisions discussed above offer the parents of U.S. citizens and 
LPRs the prospect of permanent lawful status in the United States. The cancella-
tion of removal provision, moreover, offers the prospect of receiving such status 

                                                           
13 The INA does permit LPRs to petition on behalf of their spouses and children even before they 

have attained citizenship. See 8 U.S.C. § 1153(a)(2). However, the exclusion of LPRs’ parents from 
this provision does not appear to reflect a congressional judgment that, until they attain citizenship, 
LPRs lack an interest in being united with their parents comparable to their interest in being united with 
their other immediate relatives. The distinction between parents and other relatives originated with a 
1924 statute that exempted the wives and minor children of U.S. citizens from immigration quotas, 
gave “preference status”—eligibility for a specially designated pool of immigrant visas—to other 
relatives of U.S. citizens, and gave no favorable treatment to the relatives of LPRs. Immigration Act of 
1924, Pub. L. No. 68-139, §§ 4(a), 6, 43 Stat. 153, 155–56. In 1928, Congress extended preference 
status to LPRs’ wives and minor children, reasoning that because such relatives would be eligible for 
visas without regard to any quota when their LPR relatives became citizens, granting preference status 
to LPRs’ wives and minor children would “hasten[]” the “family reunion.” S. Rep. No. 70-245, at 2 
(1928); see Act of May 29, 1928, ch. 914, 45 Stat. 1009, 1009–10. The special visa status for wives and 
children of LPRs thus mirrored, and was designed to complement, the special visa status given to wives 
and minor children of U.S. citizens. In 1965, Congress eliminated the basis on which the distinction 
had rested by exempting all “immediate relatives” of U.S. citizens, including parents, from numerical 
restrictions on immigration. Pub. L. No. 89-236, § 1, 79 Stat. 911, 911. But it did not amend eligibility 
for preference status for relatives of LPRs to reflect that change. We have not been able to discern any 
rationale for this omission in the legislative history or statutory text of the 1965 law.  
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immediately, without the delays generally associated with the family-based 
immigrant visa process. DHS’s proposed program, in contrast, would not grant the 
parents of U.S. citizens and LPRs any lawful immigration status, provide a path to 
permanent residence or citizenship, or otherwise confer any legally enforceable 
entitlement to remain in the United States. See USCIS SOP at 3. It is true that, as 
we have discussed, a grant of deferred action would confer eligibility to apply for 
and obtain work authorization, pursuant to the Secretary’s statutory authority to 
grant such authorization and the longstanding regulations promulgated thereunder. 
See supra pp. 13, 21–22. But unlike the automatic employment eligibility that 
accompanies LPR status, see 8 U.S.C. § 1324a(h)(3), this authorization could be 
granted only on a showing of economic necessity, and would last only for the 
limited duration of the deferred action grant, see 8 C.F.R. § 274a.12(c)(14).  

The other salient features of the proposal are similarly consonant with con-
gressional policy. The proposed program would focus on parents who are not 
enforcement priorities under the prioritization policy discussed above—a policy 
that, as explained earlier, comports with the removal priorities set by Congress. 
See supra p. 10. The continuous residence requirement is likewise consistent 
with legislative judgments that extended periods of continuous residence are 
indicative of strong family and community ties. See IRCA, Pub. L. No. 99-603, 
§ 201(a), 100 Stat. 3359, 3394 (1986) (codified as amended at 8 U.S.C. 
§ 1255a(a)(2)) (granting lawful status to certain aliens unlawfully present in the 
United States since January 1, 1982); id. § 302(a) (codified as amended at 
8 U.S.C. § 1160) (granting similar relief to certain agricultural workers); H.R. 
Rep. No. 99-682, pt. 1, at 49 (1986) (stating that aliens present in the United 
States for five years “have become a part of their communities[,] . . . have strong 
family ties here which include U.S. citizens and lawful residents[,] . . . have 
built social networks in this country[, and] . . . have contributed to the United 
States in myriad ways”); S. Rep. No. 99-132, at 16 (1985) (deporting aliens who 
“have become well settled in this country” would be a “wasteful use of the 
Immigration and Naturalization Service’s limited enforcement resources”); see 
also Arizona, 132 S. Ct. at 2499 (noting that “[t]he equities of an individual 
case” turn on factors “including whether the alien has . . . long ties to the 
community”).  

We also do not believe DHS’s proposed program amounts to an abdication of 
its statutory responsibilities, or a legislative rule overriding the commands of the 
statute. As discussed earlier, DHS’s severe resource constraints mean that, unless 
circumstances change, it could not as a practical matter remove the vast majority 
of removable aliens present in the United States. The fact that the proposed 
program would defer the removal of a subset of these removable aliens—a subset 
that ranks near the bottom of the list of the agency’s removal priorities—thus does 
not, by itself, demonstrate that the program amounts to an abdication of DHS’s 
responsibilities. And the case-by-case discretion given to immigration officials 
under DHS’s proposed program alleviates potential concerns that DHS has 
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abdicated its statutory enforcement responsibilities with respect to, or created a 
categorical, rule-like entitlement to immigration relief for, the particular class of 
aliens eligible for the program. An alien who meets all the criteria for deferred 
action under the program would receive deferred action only if he or she “pre-
sent[ed] no other factors that, in the exercise of discretion,” would “make[] the 
grant of deferred action inappropriate.” Johnson Deferred Action Memorandum 
at 4. The proposed policy does not specify what would count as such a factor; it 
thus leaves the relevant USCIS official with substantial discretion to determine 
whether a grant of deferred action is warranted. In other words, even if an alien is 
not a removal priority under the proposed policy discussed in Part I, has continu-
ously resided in the United States since before January 1, 2010, is physically 
present in the country, and is a parent of an LPR or a U.S. citizen, the USCIS 
official evaluating the alien’s deferred action application must still make a 
judgment, in the exercise of her discretion, about whether that alien presents any 
other factor that would make a grant of deferred action inappropriate. This feature 
of the proposed program ensures that it does not create a categorical entitlement to 
deferred action that could raise concerns that DHS is either impermissibly 
attempting to rewrite or categorically declining to enforce the law with respect to a 
particular group of undocumented aliens. 

Finally, the proposed deferred action program would resemble in material 
respects the kinds of deferred action programs Congress has implicitly approved in 
the past, which provides some indication that the proposal is consonant not only 
with interests reflected in immigration law as a general matter, but also with 
congressional understandings about the permissible uses of deferred action. As 
noted above, the program uses deferred action as an interim measure for a group 
of aliens to whom Congress has given a prospective entitlement to lawful immi-
gration status. While Congress has provided a path to lawful status for the parents 
of U.S. citizens and LPRs, the process of obtaining that status “takes time.” 
Cuellar de Osorio, 134 S. Ct. at 2199. The proposed program would provide a 
mechanism for families to remain together, depending on their circumstances, for 
some or all of the intervening period.14 Immigration officials have on several 

                                                           
14 DHS’s proposed program would likely not permit all potentially eligible parents to remain 

together with their children for the entire duration of the time until a visa is awarded. In particular, 
undocumented parents of adult citizens who are physically present in the country would be ineligible to 
adjust their status without first leaving the country if they had never been “inspected and admitted or 
paroled into the United States.” 8 U.S.C. § 1255(a) (permitting the Attorney General to adjust to 
permanent resident status certain aliens present in the United States if they become eligible for 
immigrant visas). They would thus need to leave the country to obtain a visa at a U.S. consulate 
abroad. See id. § 1201(a); Cuellar de Osorio, 134 S. Ct. at 2197–99. But once such parents left the 
country, they would in most instances become subject to the 3- or 10-year bar under 8 U.S.C. 
§ 1182(a)(9)(B)(i) and therefore unable to obtain a visa unless they remained outside the country for 
the duration of the bar. DHS’s proposed program would nevertheless enable other families to stay 
together without regard to the 3- or 10-year bar. And even as to those families with parents who would 
become subject to that bar, the proposed deferred action program would have the effect of reducing the 
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occasions deployed deferred action programs as interim measures for other classes 
of aliens with prospective entitlements to lawful immigration status, including 
VAWA self-petitioners, bona fide T and U visa applicants, certain immediate 
family members of certain U.S. citizens killed in combat, and certain immediate 
family members of aliens killed on September 11, 2001. As noted above, each of 
these programs has received Congress’s implicit approval—and, indeed, in the 
case of VAWA self-petitioners, a direction to expand the program beyond its 
original bounds. See supra pp. 18–20.15 In addition, much like these and other 
programs Congress has implicitly endorsed, the program serves substantial and 
particularized humanitarian interests. Removing the parents of U.S. citizens and 
LPRs—that is, of children who have established permanent legal ties to the United 
States—would separate them from their nuclear families, potentially for many 
years, until they were able to secure visas through the path Congress has provided. 
During that time, both the parents and their U.S. citizen or LPR children would be 
deprived of both the economic support and the intangible benefits that families 
provide. 

We recognize that the proposed program would likely differ in size from these 
prior deferred action programs. Although DHS has indicated that there is no 
reliable way to know how many eligible aliens would actually apply for or would 
be likely to receive deferred action following individualized consideration under 
the proposed program, it has informed us that approximately 4 million individuals 
could be eligible to apply. See Shahoulian E-mail. We have thus considered 
whether the size of the program alone sets it at odds with congressional policy or 
the Executive’s duties under the Take Care Clause. In the absence of express 
statutory guidance, it is difficult to say exactly how the program’s potential size 
bears on its permissibility as an exercise of executive enforcement discretion. But 
because the size of DHS’s proposed program corresponds to the size of a popula-
tion to which Congress has granted a prospective entitlement to lawful status 

                                                                                                                                     
amount of time the family had to spend apart, and could enable them to adjust the timing of their 
separation according to, for example, their children’s needs for care and support. 

15 Several extended voluntary departure programs have been animated by a similar rationale, and 
the most prominent of these programs also received Congress’s implicit approval. In particular, as 
noted above, the Family Fairness policy, implemented in 1990, authorized granting extended voluntary 
departure and work authorization to the estimated 1.5 million spouses and children of aliens granted 
legal status under IRCA—aliens who would eventually “acquire lawful permanent resident status” and 
be able to petition on behalf of their family members. Family Fairness Memorandum at 1; see supra 
pp. 14–15. Later that year, Congress granted the beneficiaries of the Family Fairness program an 
indefinite stay of deportation. See Immigration Act of 1990, Pub. L. No. 101-649, § 301, 104 Stat. 
4978, 5030. Although it did not make that grant of relief effective for nearly a year, Congress clarified 
that “the delay in effectiveness of this section shall not be construed as reflecting a Congressional 
belief that the existing family fairness program should be modified in any way before such date.” Id. 
§ 301(g). INS’s policies for qualifying Third Preference visa applicants and nurses eligible for H-1 
nonimmigrant status likewise extended to aliens with prospective entitlements to lawful status. See 
supra p. 14. 
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without numerical restriction, it seems to us difficult to sustain an argument, based 
on numbers alone, that DHS’s proposal to grant a limited form of administrative 
relief as a temporary interim measure exceeds its enforcement discretion under the 
INA. Furthermore, while the potential size of the program is large, it is neverthe-
less only a fraction of the approximately 11 million undocumented aliens who 
remain in the United States each year because DHS lacks the resources to remove 
them; and, as we have indicated, the program is limited to individuals who would 
be unlikely to be removed under DHS’s proposed prioritization policy. There is 
thus little practical danger that the program, simply by virtue of its size, will 
impede removals that would otherwise occur in its absence. And although we are 
aware of no prior exercises of deferred action of the size contemplated here, INS’s 
1990 Family Fairness policy, which Congress later implicitly approved, made a 
comparable fraction of undocumented aliens—approximately four in ten—
potentially eligible for discretionary extended voluntary departure relief. Compare 
CRS Immigration Report at 22 (estimating the Family Fairness policy extended to 
1.5 million undocumented aliens), with Office of Policy and Planning, INS, 
Estimates of the Unauthorized Immigrant Population Residing in the United 
States: 1990 to 2000 at 10 (2003) (estimating an undocumented alien population 
of 3.5 million in 1990); see supra notes 5 & 15 (discussing extended voluntary 
departure and Congress’s implicit approval of the Family Fairness policy). This 
suggests that DHS’s proposed deferred action program is not, simply by virtue of 
its relative size, inconsistent with what Congress has previously considered a 
permissible exercise of enforcement discretion in the immigration context. 

In light of these considerations, we believe the proposed expansion of deferred 
action to the parents of U.S. citizens and LPRs is lawful. It reflects considera-
tions—responding to resource constraints and to particularized humanitarian 
concerns arising in the immigration context—that fall within DHS’s expertise. It is 
consistent with congressional policy, since it focuses on a group—law-abiding 
parents of lawfully present children who have substantial ties to the community—
that Congress itself has granted favorable treatment in the immigration process. 
The program provides for the exercise of case-by-case discretion, thereby avoiding 
creating a rule-like entitlement to immigration relief or abdicating DHS’s en-
forcement responsibilities for a particular class of aliens. And, like several 
deferred action programs Congress has approved in the past, the proposed program 
provides interim relief that would prevent particularized harm that could otherwise 
befall both the beneficiaries of the program and their families. We accordingly 
conclude that the proposed program would constitute a permissible exercise of 
DHS’s enforcement discretion under the INA.  

2. 

We now turn to the proposed deferred action program for the parents of DACA 
recipients. The relevant considerations are, to a certain extent, similar to those 
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discussed above: Like the program for the parents of U.S. citizens and LPRs, the 
proposed program for parents of DACA recipients would respond to severe 
resource constraints that dramatically limit DHS’s ability to remove aliens who are 
unlawfully present, and would be limited to individuals who would be unlikely to 
be removed under DHS’s proposed prioritization policy. And like the proposed 
program for LPRs and U.S. citizens, the proposed program for DACA parents 
would preserve a significant measure of case-by-case discretion not to award 
deferred action even if the general eligibility criteria are satisfied. 

But the proposed program for parents of DACA recipients is unlike the pro-
posed program for parents of U.S. citizens and LPRs in two critical respects. First, 
although DHS justifies the proposed program in large part based on considerations 
of family unity, the parents of DACA recipients are differently situated from the 
parents of U.S. citizens and LPRs under the family-related provisions of the 
immigration law. Many provisions of the INA reflect Congress’s general concern 
with not separating individuals who are legally entitled to live in the United States 
from their immediate family members. See, e.g., 8 U.S.C. § 1151(b)(2)(A)(i) 
(permitting citizens to petition for parents, spouses and children); id. 
§ 1229b(b)(1) (allowing cancellation of removal for relatives of citizens and 
LPRs). But the immigration laws do not express comparable concern for uniting 
persons who lack lawful status (or prospective lawful status) in the United States 
with their families. DACA recipients unquestionably lack lawful status in the 
United States. See DACA Toolkit at 8 (“Deferred action . . . does not provide you 
with a lawful status.”). Although they may presumptively remain in the United 
States, at least for the duration of the grant of deferred action, that grant is both 
time-limited and contingent, revocable at any time in the agency’s discretion. 
Extending deferred action to the parents of DACA recipients would therefore 
expand family-based immigration relief in a manner that deviates in important 
respects from the immigration system Congress has enacted and the policies that 
system embodies. 

Second, as it has been described to us, the proposed deferred action program 
for the parents of DACA recipients would represent a significant departure from 
deferred action programs that Congress has implicitly approved in the past. 
Granting deferred action to the parents of DACA recipients would not operate as 
an interim measure for individuals to whom Congress has given a prospective 
entitlement to lawful status. Such parents have no special prospect of obtaining 
visas, since Congress has not enabled them to self-petition—as it has for VAWA 
self-petitioners and individuals eligible for T or U visas—or enabled their 
undocumented children to petition for visas on their behalf. Nor would granting 
deferred action to parents of DACA recipients, at least in the absence of other 
factors, serve interests that are comparable to those that have prompted implemen-
tation of deferred action programs in the past. Family unity is, as we have 
discussed, a significant humanitarian concern that underlies many provisions of 
the INA. But a concern with furthering family unity alone would not justify the 
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proposed program, because in the absence of any family member with lawful 
status in the United States, it would not explain why that concern should be 
satisfied by permitting family members to remain in the United States. The 
decision to grant deferred action to DACA parents thus seems to depend critically 
on the earlier decision to make deferred action available to their children. But we 
are aware of no precedent for using deferred action in this way, to respond to 
humanitarian needs rooted in earlier exercises of deferred action. The logic 
underlying such an expansion does not have a clear stopping point: It would 
appear to argue in favor of extending relief not only to parents of DACA recipi-
ents, but also to the close relatives of any alien granted deferred action through 
DACA or any other program, those relatives’ close relatives, and perhaps the 
relatives (and relatives’ relatives) of any alien granted any form of discretionary 
relief from removal by the Executive.  

For these reasons, the proposed deferred action program for the parents of 
DACA recipients is meaningfully different from the proposed program for the 
parents of U.S. citizens and LPRs. It does not sound in Congress’s concern for 
maintaining the integrity of families of individuals legally entitled to live in the 
United States. And unlike prior deferred action programs in which Congress has 
acquiesced, it would treat the Executive’s prior decision to extend deferred action 
to one population as justifying the extension of deferred action to additional 
populations. DHS, of course, remains free to consider whether to grant deferred 
action to individual parents of DACA recipients on an ad hoc basis. But in the 
absence of clearer indications that the proposed class-based deferred action 
program for DACA parents would be consistent with the congressional policies 
and priorities embodied in the immigration laws, we conclude that it would not be 
permissible. 

III. 

In sum, for the reasons set forth above, we conclude that DHS’s proposed 
prioritization policy and its proposed deferred action program for parents of U.S. 
citizens and lawful permanent residents would be legally permissible, but that the 
proposed deferred action program for parents of DACA recipients would not be 
permissible. 

 KARL R. THOMPSON 
 Principal Deputy Assistant Attorney General 
 Office of Legal Counsel 
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PROPOSITION 300
OFFICIAL TITLE

 SENATE CONCURRENT RESOLUTION 1031
ENACTING AND ORDERING THE SUBMISSION TO THE PEOPLE OF A MEASURE RELATING TO PUBLIC 
PROGRAM ELIGIBILITY.

TEXT OF PROPOSED AMENDMENT
Be it resolved by the Senate of the State of Arizona, 
the House of Representatives concurring:
1.  Under the power of the referendum, as vested in the 
Legislature, the following measure, relating to public 
program eligibility, is enacted to become valid as a law 
if approved by the voters and on proclamation of the 
Governor:
AN ACT   
AMENDING SECTIONS 15-191.01, 15-232, 15-1803, 
46-801 AND 46-803, ARIZONA REVISED STATUTES; 
AMENDING TITLE 15, CHAPTER 14, ARTICLE 2, 
ARIZONA REVISED STATUTES, BY ADDING SEC-
TION 15-1825; RELATING TO PUBLIC PROGRAM 
ELIGIBILITY.
Be it enacted by the Legislature of the State of Arizona:
Section 1.  Section 15-191.01, Arizona Revised Stat-
utes, is amended to read:
15-191.01.  Family literacy program; procedures; cur-
riculum; eligibility plan
A.  The family literacy program is established in the 
state board of education through the division of early 
childhood education programs to increase the basic 
academic and literacy skills of eligible parents and their 
preschool children in accordance with this article.  The 
state board of education shall establish family literacy 
projects as part of the overall program at locations 
where there is a high incidence of economic and edu-
cational disadvantage as determined by the state 
board of education in consultation with the department 
of economic security and, as appropriate, other state 
agencies.
B.  The state board of education shall adopt proce-
dures necessary to implement the family literacy pro-
gram.
C.  The state board of education shall establish guide-
lines for requiring family literacy program participants 
to engage in community service activities in exchange 
for benefits received from the program.  Participants 
shall be allowed to choose from a variety of community 
and faith based service providers that are under con-
tract with the department to provide community service 
opportunities or program services.  Participants shall 
be allowed and encouraged to engage in community 
services within their own communities.  Participants 
shall be allowed to fulfill the requirements of this sub-
section by providing community services to the pro-
gram from which they received services.
D.  The state board of education shall submit an annual 
report by December 31 to the governor, the speaker of 
the house of representatives and the president of the 
senate regarding the community service activities of 
family literacy program participants pursuant to sub-
section C, including information on the number of par-
ticipants, the types of community service performed 
and the number of hours spent in community service 
activities.
E.  Local education agencies and adult education pro-

grams funded by the department of education are eligi-
ble for grants if the state board of education 
determines that a high percentage of adults in the 
county, the local school district or the targeted local 
school service area have not graduated from high 
school.  Selection criteria for grant awards shall include 
at a minimum the educational needs of the adult popu-
lation, the incidence of unemployment in the county, 
district or local targeted school service area, the 
degree to which community collaboration and partner-
ship demonstrate the ability to bring additional 
resources to the program and the readiness and likeli-
hood of the proposing organizations to establish a suc-
cessful family literacy project.
F.  Each project team shall include representatives 
from each of the following:
1.  One or more local school districts or the county 
school superintendent's office.
2.  An adult education provider funded by the division 
of adult education or a provider that complies with the 
policies, academic standards, performance outcomes, 
assessment and data collection requirements of adult 
education as prescribed by the division of adult educa-
tion.  
3.  A private or public early childhood education pro-
vider.
4.  Any other social service, governmental or private 
agency that may provide assistance for the planning 
and operation of the project.
G.  In addition to the grants prescribed in subsection H, 
the state board of education shall authorize two grants 
to existing literacy programs in this state that can offer 
training and serve as models and training resources for 
the establishment and expansion of other programs 
throughout this state.  Existing literacy programs shall 
submit a grant application to the state board of educa-
tion in the same manner as prescribed in subsection K.
H.  The state board of education shall authorize addi-
tional grants through the division of early childhood 
education programs in areas of educational and eco-
nomic need.
I.  Selected projects shall use either:
1.  A nationally recognized family literacy model such 
as models developed by the national center for family 
literacy or its successor.
2.  A model that, in the determination of the project 
team and the state board of education, is superior to a 
nationally recognized family literacy model.
J.  Eligible parents shall be instructed in adult basic 
education and general educational development.  Pre-
school children shall receive instruction in develop-
mentally appropriate early childhood programs.  Other 
planned, structured activities involving parents and 
children in learning activities may be established as a 
part of the curriculum.
K.  Each grant application shall include a plan to 
address at least the following:
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1.  Identification and recruitment of eligible parents and 
children.
2.  Screening and preparation of parents and children 
for participation in the family literacy program.
3.  Instructional programs and assessment practices 
that promote academic and literacy skills and that 
equip parents to provide needed support for the educa-
tional growth and success of their children.
4.  A determination that at least ten but no more than 
twenty parents with children will be eligible for and be 
enrolled in the family literacy program at all times, or 
that the family literacy programs shall document efforts 
to continually recruit eligible families.
5.  Provision of child care through either private or pub-
lic providers.
6.  A transportation plan for participants.
7.  An organizational partnership involving at a mini-
mum a common school, a private or publicly funded 
preschool provider and an adult education program 
funded by the department of education or by an out-
side funding source. 
L.  THIS SECTION SHALL BE ENFORCED WITHOUT 
REGARD TO RACE, RELIGION, GENDER, ETHNIC-
ITY OR NATIONAL ORIGIN.  
M.  THE STATE BOARD OF EDUCATION SHALL 
REPORT ON DECEMBER 31 AND JUNE 30 OF 
EACH YEAR TO THE JOINT LEGISLATIVE BUDGET 
COMMITTEE THE TOTAL NUMBER OF PARENTS 
WHO APPLIED TO PARTICIPATE IN A PROGRAM 
UNDER THIS ARTICLE AND THE TOTAL NUMBER 
OF PARENTS WHO WERE NOT ELIGIBLE UNDER 
THIS ARTICLE BECAUSE THE PARENT WAS NOT 
AN ELIGIBLE PARENT AS DEFINED IN SECTION 15-
191, PARAGRAPH 1, SUBDIVISION (c). 
Sec. 2.  Section 15-232, Arizona Revised Statutes, is 
amended to read:
15-232.  Division of adult education; duties
A.  There is established a division of adult education 
within the department of education, under the jurisdic-
tion of the state board for vocational and technological 
OF education, which shall:
1.  Prescribe a course of study for adult education in 
school districts.
2.  Make available and supervise the program of adult 
education in other institutions and agencies of this 
state.
3.  Adopt rules for the establishment and conduct of 
classes for immigrant and adult education, including 
the teaching of English to foreigners, in school districts.
4.  Devise plans for establishment and maintenance of 
classes for immigrant and adult education, including 
the teaching of English to foreigners, stimulate and 
correlate the Americanization work of various agen-
cies, including governmental, and perform such other 
duties as may be prescribed by the state board of edu-
cation and the superintendent of public instruction.
5.  Prescribe a course of study to provide training for 
adults to continue their basic education to the degree 
of passing a general equivalency diploma test or an 
equivalency test approved by the state board of educa-
tion.
B.  THE DEPARTMENT OF EDUCATION SHALL 
PROVIDE CLASSES UNDER THIS SECTION ONLY 
TO ADULTS WHO ARE CITIZENS OR LEGAL RESI-
DENTS OF THE UNITED STATES OR ARE OTHER-

WISE LAWFULLY PRESENT IN THE UNITED 
STATES.  THIS SUBSECTION SHALL BE 
ENFORCED WITHOUT REGARD TO RACE, RELI-
GION, GENDER, ETHNICITY OR NATIONAL ORIGIN. 
C.  THE DEPARTMENT OF EDUCATION SHALL 
REPORT ON DECEMBER 31 AND JUNE 30 OF 
EACH YEAR TO THE JOINT LEGISLATIVE BUDGET 
COMMITTEE THE TOTAL NUMBER OF ADULTS 
WHO APPLIED FOR INSTRUCTION AND THE 
TOTAL NUMBER OF ADULTS WHO WERE DENIED 
INSTRUCTION UNDER THIS SECTION BECAUSE 
THE APPLICANT WAS NOT A CITIZEN OR LEGAL 
RESIDENT OF THE UNITED STATES OR WAS NOT 
OTHERWISE LAWFULLY PRESENT IN THE UNITED 
STATES. 
Sec. 3.  Section 15-1803, Arizona Revised Statutes, is 
amended to read:
15-1803.  Alien in-state student status
A.  An alien is entitled to classification as an in-state 
refugee student if such person has been granted refu-
gee status in accordance with all applicable laws of the 
United States and has met all other requirements for 
domicile. 
B.  IN ACCORDANCE WITH THE ILLEGAL IMMIGRA-
TION REFORM AND IMMIGRANT RESPONSIBILITY 
ACT OF 1996 (P.L. 104-208; 110 STAT. 3009), A PER-
SON WHO WAS NOT A CITIZEN OR LEGAL RESI-
DENT OF THE UNITED STATES OR WHO IS 
WITHOUT LAWFUL IMMIGRATION STATUS IS NOT 
ENTITLED TO CLASSIFICATION AS AN IN-STATE 
STUDENT PURSUANT TO SECTION 15-1802 OR 
ENTITLED TO CLASSIFICATION AS A COUNTY 
RESIDENT PURSUANT TO SECTION 15-1802.01.
C.  EACH COMMUNITY COLLEGE AND UNIVER-
SITY SHALL REPORT ON DECEMBER 31 AND 
JUNE 30 OF EACH YEAR TO THE JOINT LEGISLA-
TIVE BUDGET COMMITTEE THE TOTAL NUMBER 
OF STUDENTS WHO WERE ENTITLED TO CLASSI-
FICATION AS AN IN-STATE STUDENT AND THE 
TOTAL NUMBER OF STUDENTS WHO WERE NOT 
ENTITLED TO CLASSIFICATION AS AN IN-STATE 
STUDENT UNDER THIS SECTION BECAUSE THE 
STUDENT WAS NOT A CITIZEN OR LEGAL RESI-
DENT OF THE UNITED STATES OR IS WITHOUT 
LAWFUL IMMIGRATION STATUS. 
Sec. 4.  Title 15, chapter 14, article 2, Arizona Revised 
Statutes, is amended by adding section 15-1825, to 
read:
15-1825.  Prohibited financial assistance; report
A.  A PERSON WHO IS NOT A CITIZEN OF THE 
UNITED STATES, WHO IS WITHOUT LAWFUL IMMI-
GRATION STATUS AND WHO IS ENROLLED AS A 
STUDENT AT ANY UNIVERSITY UNDER THE 
JURISDICTION OF THE ARIZONA BOARD OF 
REGENTS OR AT ANY COMMUNITY COLLEGE 
UNDER THE JURISDICTION OF A COMMUNITY 
COLLEGE DISTRICT IN THIS STATE IS NOT ENTI-
TLED TO TUITION WAIVERS, FEE WAIVERS, 
GRANTS, SCHOLARSHIP ASSISTANCE, FINANCIAL 
AID, TUITION ASSISTANCE OR ANY OTHER TYPE 
OF FINANCIAL ASSISTANCE THAT IS SUBSIDIZED 
OR PAID IN WHOLE OR IN PART WITH STATE MON-
IES.
B.  EACH COMMUNITY COLLEGE AND UNIVER-
SITY SHALL REPORT ON DECEMBER 31 AND 
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JUNE 30 OF EACH YEAR TO THE JOINT LEGISLA-
TIVE BUDGET COMMITTEE THE TOTAL NUMBER 
OF STUDENTS WHO APPLIED AND THE TOTAL 
NUMBER OF STUDENTS WHO WERE NOT ENTI-
TLED TO TUITION WAIVERS, FEE WAIVERS, 
GRANTS, SCHOLARSHIP ASSISTANCE, FINANCIAL 
AID, TUITION ASSISTANCE OR ANY OTHER TYPE 
OF FINANCIAL ASSISTANCE THAT IS SUBSIDIZED 
OR PAID IN WHOLE OR IN PART WITH STATE MON-
IES UNDER THIS SECTION BECAUSE THE STU-
DENT WAS NOT A CITIZEN OR LEGAL RESIDENT 
OF THE UNITED STATES OR NOT LAWFULLY 
PRESENT IN THE UNITED STATES.
C.  THIS SECTION SHALL BE ENFORCED WITH-
OUT REGARD TO RACE, RELIGION, GENDER, 
ETHNICITY OR NATIONAL ORIGIN. 
Sec. 5.  Section 46-801, Arizona Revised Statutes, is 
amended to read:
46-801.  Definitions
In this chapter, unless the context otherwise requires:
1.  "Caretaker relative" means a relative who exercises 
responsibility for the day-to-day physical care, guid-
ance and support of a child who physically resides with 
the relative and who is by affinity or consanguinity or by 
court decree a grandparent, great-grandparent, sibling 
of the whole or half blood, stepbrother, stepsister, aunt, 
uncle, great-aunt, great-uncle or first cousin.
2.  "Cash assistance" has the same meaning pre-
scribed in section 46-101.
3.  "Child" means a person who is under thirteen years 
of age.
4.  "Child care" means the compensated service that is 
provided to a child who is unaccompanied by a parent 
or guardian during a portion of a twenty-four hour day.
5.  "Child care assistance" means any money pay-
ments for child care services that are paid by the 
department and that are paid for the benefit of an eligi-
ble family.
6.  "Child care home provider" means a person who is 
at least eighteen years of age, who is not the parent, 
guardian, caretaker relative or noncertified relative pro-
vider of a child needing child care and who is certified 
by the department to care for four or fewer children for 
compensation with child care assistance monies.
7.  "Child care providers" means child care facilities 
licensed pursuant to title 36, chapter 7.1, article 1, child 
care group homes certified pursuant to title 36, chapter 
7.1, article 4, child care home providers, in-home pro-
viders, noncertified relative providers and regulated 
child care on military installations or for federally recog-
nized Indian tribes.
8. "Eligible family" means CITIZENS OR LEGAL RESI-
DENTS OF THE UNITED STATES OR INDIVIDUALS 
WHO ARE OTHERWISE LAWFULLY PRESENT IN 
THE UNITED STATES AND WHO ARE parents, legal 
guardians or caretaker relatives with legal residence in 
this state and children in their care who meet the eligi-
bility requirements for child care assistance.
9.  "Federal poverty level" means the poverty guide-
lines that are issued by the United States department 
of health and human services pursuant to section 
673(2) of the omnibus budget reconciliation act of 1981 
and that are reported annually in the federal register.
10.  "In-home provider" means a provider who is certi-
fied by the department to care for a child of an eligible 

family in the child's own home and is compensated 
with child care assistance monies.
11.  "Noncertified relative provider" means a person 
who is at least eighteen years of age, who provides 
child care services to an eligible child, who is by affinity 
or consanguinity or by court decree the grandparent, 
great-grandparent, sibling not residing in the same 
household, aunt, great-aunt, uncle or great-uncle of the 
eligible child and who meets the department's require-
ments to be a noncertified relative provider.
12.  "Parent" or "parents" means the natural or adop-
tive parents of a child. 
Sec. 6.  Section 46-803, Arizona Revised Statutes, is 
amended to read:
46-803.  Eligibility for child care assistance
A.  The department shall provide child care assistance 
to eligible families who are attempting to achieve inde-
pendence from the cash assistance program and who 
need child care assistance in support of and as speci-
fied in their personal responsibility agreement pursuant 
to chapters 1 and 2 of this title.
B.  The department shall provide child care assistance 
to eligible families who are transitioning off of cash 
assistance due to increased earnings or child support 
income in order to accept or maintain employment.  Eli-
gible families must request this assistance within six 
months after the cash assistance case closure.  Child 
care assistance may be provided for up to twenty-four 
months after the case closure and shall cease when-
ever the family income exceeds one hundred sixty-five 
per cent of the federal poverty level.
C.  The department shall provide child care assistance 
to eligible families who are diverted from cash assis-
tance pursuant to section 46-298 in order to obtain or 
maintain employment.  Child care assistance may be 
provided for up to twenty-four months after the case 
closure and shall cease whenever the family income 
exceeds one hundred sixty-five per cent of the federal 
poverty level.
D.  The department may provide child care assistance 
to support eligible families with incomes of one hun-
dred sixty-five per cent or less of the federal poverty 
level to accept or maintain employment.  Priority for 
this child care assistance shall be given to families with 
incomes of one hundred per cent or less of the federal 
poverty level.
E.  The department may provide child care assistance 
to families referred by child protective services and to 
children in foster care pursuant to title 8, chapter 5 to 
support child protection.
F.  The department may provide child care assistance 
to special circumstance families whose incomes are 
one hundred sixty-five per cent or less of the federal 
poverty level and who are unable to provide child care 
for a portion of a twenty-four hour day due to a crisis 
situation of domestic violence or homelessness, or a 
physical, mental, emotional or medical condition, par-
ticipation in a drug treatment or drug rehabilitation pro-
gram or court ordered community restitution.  Priority 
for this child care assistance shall be given to families 
with incomes of one hundred per cent or less of the 
federal poverty level.
G.  In lieu of the employment activity required in sub-
section B, C or D of this section, the department may 
allow eligible families with teenaged custodial parents 
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under twenty years of age to complete a high school 
diploma or its equivalent or engage in remedial educa-
tion activities reasonably related to employment goals.
H.  The department may provide supplemental child 
care assistance for department approved education 
and training activities if the eligible parent, legal guard-
ian or caretaker relative is working at least a monthly 
average of twenty hours per week and this education 
and training are reasonably related to employment 
goals.  The eligible parent, legal guardian or caretaker 
relative must demonstrate satisfactory progress in the 
education or training activity.
I.  Beginning March 12, 2003, the department shall 
establish waiting lists for child care assistance and pri-
oritize child care assistance for different eligibility cate-
gories in order to manage within appropriated and 
available monies.  Priority of children on the waiting list 
shall start with those families at one hundred per cent 
of the federal poverty level and continue with each suc-
cessive ten per cent increase in the federal poverty 
level until the maximum allowable federal poverty level 
of one hundred sixty-five per cent.  Priority shall be 
given regardless of time spent on the waiting list.
J.  The department shall establish criteria for denying, 
reducing or terminating child care assistance that 
include:
1.  Whether there is a parent, legal guardian or care-
taker relative available to care for the child.
2.  Financial or programmatic eligibility changes or inel-
igibility.
3.  Failure to cooperate with the requirements of the 
department to determine or redetermine eligibility.
4.  Hours of child care need that fall within the child's 
compulsory academic school hours.
5.  Reasonably accessible and available publicly 
funded early childhood education programs.
6.  Whether an otherwise eligible family has been 
sanctioned and cash assistance has been terminated 
pursuant to chapter 2 of this title.
7.  Other circumstances of a similar nature.
8.  Whether sufficient monies exist for the assistance.
K.  Families receiving child care assistance under sub-
section D or F of this section are also subject to the fol-

lowing requirements for such child care assistance:
1.  Each child is limited to no more than sixty cumula-
tive months of child care assistance.  The department 
may provide an extension if the family can prove that 
the family is making efforts to improve skills and move 
towards self-sufficiency.
2.  Families are limited to no more than six children 
receiving child care assistance.
3.  Copayments shall be imposed for all children 
receiving child care assistance.  Copayments for each 
child may be higher for the first child in child care than 
for additional children in child care.
L.  The department shall review each case at least 
once a year to evaluate eligibility for child care assis-
tance.
M.  THE DEPARTMENT SHALL REPORT ON 
DECEMBER 31 AND JUNE 30 OF EACH YEAR TO 
THE JOINT LEGISLATIVE BUDGET COMMITTEE 
THE TOTAL NUMBER OF FAMILIES WHO APPLIED 
FOR CHILD CARE ASSISTANCE AND THE TOTAL 
NUMBER OF FAMILIES WHO WERE DENIED 
ASSISTANCE UNDER THIS SECTION BECAUSE 
THE PARENTS, LEGAL GUARDIANS OR CARE-
TAKER RELATIVES WHO APPLIED FOR ASSIS-
TANCE WERE NOT CITIZENS OR LEGAL 
RESIDENTS OF THE UNITED STATES OR WERE 
NOT OTHERWISE LAWFULLY PRESENT IN THE 
UNITED STATES.
N.  THIS SECTION SHALL BE ENFORCED WITH-
OUT REGARD TO RACE, RELIGION, GENDER, 
ETHNICITY OR NATIONAL ORIGIN.
M.  O.  Notwithstanding section 35-173, monies appro-
priated for the purposes of this section shall not be 
used for any other purpose without the approval of the 
joint legislative budget committee.
N.  P.  The department shall refer all child care subsidy 
recipients to child support enforcement and to local 
workforce services and provide information on the 
earned income tax credit.
2.  The Secretary of State shall submit this proposition 
to the voters at the next general election as provided 
by article IV, part 1, section 1, Constitution of Arizona. 

 ANALYSIS BY LEGISLATIVE COUNCIL
Proposition 300 would make the following changes related to eligibility, enforcement and reporting for certain 

state funded services:
1.  Provides that only United States citizens, legal residents or persons otherwise lawfully present in this 

country are eligible to participate in adult education classes offered by the Arizona Department of Educa-
tion.

2.  Provides that in accordance with the federal Illegal Immigration Reform and Immigrant Responsibility Act 
of 1996, a person who is not a United States citizen or legal resident and who does not otherwise possess 
lawful immigration status in this country may not be classified as an in-state student or county resident for 
community college or state university tuition purposes.

3.  Provides that a state university or community college student who is not a United States citizen and who 
does not otherwise possess lawful immigration status in this country is not entitled to waivers, grants or 
any other financial assistance paid in whole or part with state funds.

4.  Restricts eligibility for child care assistance from the Arizona Department of Economic Security to parents, 
guardians and caretakers who are United States citizens, legal residents or persons otherwise lawfully 
present in this country.

5.  Requires that the family literacy program, the adult education class requirements, the state university and 
community college financial assistance requirements and the child care assistance program be enforced 
without regard to race, religion, gender, ethnicity or national origin.
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6.  Requires that the state agencies administering the provisions of Proposition 300 report statistics regard-
ing the number of persons denied participation in the above described programs due to citizenship or 
immigration status.

ARGUMENTS “FOR” PROPOSITION 300
Arizona is currently giving away millions of your tax dollars as subsidies to illegals.  Vote YES on Prop 300 to 

end illegal taxpayer subsidies.
Arizona colleges and universities have seen large tuition increases over the last few years.  US citizens from 

other states attending Arizona schools have to pay the full cost of tuition.  However, citizens of foreign countries, 
who break the law to enter Arizona illegally, are given taxpayer subsidized tuition.  

It’s not fair; it’s not right.  Vote YES on Prop 300 to save taxpayers millions in subsidies for illegals.
A US citizen, single mother, and Arizona resident who needs help with child care costs may not get help and 

have to go on a waiting list because the program is full of illegals.  Taxpayers are funding free daycare for illegals 
so they can work at a job that’s illegal for them to have.  

2004’s “Protect Arizona Now” was supposed to end these kinds of public benefits to illegals.  However, Attor-
ney General Goddard and Governor Napolitano craftily created loopholes to allow illegals to continue to receive 
taxpayer funded services.  The people spoke loudly, clearly, and were ignored.  

Last year, we passed a bill to close these loopholes, and Governor Napolitano promptly VETOED it 
(HB2030). Now you have a chance to override the Governor’s veto.
We have many needs in Arizona; if we end taxpayer subsidies for illegals, we will save millions of tax dollars that 
could benefit US citizens.

How can we expect anyone to follow immigration law if Arizona keeps giving away the benefits of citizenship 
and legal migration to those who ignore our laws?   It’s time to stop spending our tax dollars subsidizing illegal 
behavior.  Close the loopholes, vote YES on Prop 300.

Ballot argument FOR Proposition 300
(public program eligibility)

State programs in adult education and welfare are designed to help Arizonans who are struggling to develop 
their job skills or support their families. These assistance programs are provided by the state using millions of tax 
dollars from hard-working men and women who want their taxes spent on improving their communities. These 
programs, however, should not be made available to those who are not legal residents of Arizona or who are not 
citizens of the United States. This referendum prohibits the state government from offering adult education 
classes, tuition waivers, or childcare assistance to illegal aliens. By offering these services to illegal aliens, it 
increases the burden on our state programs and robs our own citizens of services they’ve paid for with their 
taxes.  Above all, free state services for all takes away the incentive for illegal aliens to become full citizens and 
legitimate members of American society. It is vital that we spend our tax dollars on helping Arizonans and not aid 
and abet illegal aliens. 

I am a staunch proponent of this Ballot Measure.  It is only reasonable to clarify that the tax dollars of our cit-
izens and legal residents should not be used to support those who have chosen to violate our laws and our sov-
ereignty.  

It is indefensible that we should be charging students who come to Arizona for education from other states a 
large amount of money more than we charge students who have defied our laws by their illegal presence in our 
state.  

The American sense of fairness dictates that we should not be subsidizing students who are here illegally in 
college level and adult education programs at the expense of the taxpayers of Arizona.  

I ask you to join me in voting FOR this measure that restores a sense of fairness in this area.  **Paid for by 
Goldwater for Governor Committee.**

ARGUMENTS “AGAINST” PROPOSITION 300
The Arizona Farm Bureau opposes proposition 300.

This proposition comes from the frustration over the failure of the federal government to act responsibly and 
comprehensively on securing our border and reforming the immigration system. But the fallacy of this measure is 
the same as when politicians call for penalties on employers who unknowingly hire workers who are not work 
authorized. Employers are required to obtain forms of identification when hiring. They are not allowed under fed-
eral law to question documents. Discrimination charges come from the U.S. Justice Department if they do. 

Some would like for employers to become immigration policemen without legal and reliable methods to 
determine the validity of documents. This proposition wants state and school personnel making clerical decisions 
to become immigration police, without the proper tools.

This proposition is not the answer. Securing the border, reforming work visa permits and identifying the mil-

Sen. Dean Martin, Sponsor, Prop 300, Phoenix

The Honorable Russell Pearce, Arizona House of Representatives, Mesa
Paid for by “Russell Pearce 2004”

Don Goldwater, Goldwater for Governor, Laveen
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lions of those in this country without proper documentation is what will eliminate the frustration for both employ-
ers and the public.

The Arizona chapter of the National Organization for Women (NOW) supports equality and fairness for all 
people. We believe it is time for Arizonans to face the reality that, no matter what some may wish, those who are 
not in our country legally are not going to disappear if we deny them education or other benefits enjoyed by our 
citizens, as proposed by Proposition 300.

The provisions relating to education, which would deny adult education classes to those not here legally and 
prohibit colleges and community colleges from giving resident status, scholarship assistance, and the like to such 
students, fly in the face of our state's need for an educated workforce to attract new jobs and lay the foundation 
of our economic future. Denying an education to any group guarantees that we will continue to witness the 
growth of a permanent underclass that will ultimately sap our economic strength.

Students who have succeeded academically and qualify to attend an institution of higher education should 
be assisted in this endeavor, not punished for their immigration status (which is often not their own doing). We 
should welcome their potential contributions to our state. The benefits of such a policy are exemplified by the 
robotics team at Carl Hayden High School, which in 2004 took first place in a prestigious competition, ahead of 
MIT, and this year placed second. 

Similarly, the provision that would prohibit parents or other caretakers who are not legal residents or citizens 
from obtaining childcare assistance, presumably so they can work or attend school, relegates these parents and 
their children to a permanently disadvantaged status. This is punitive and illogical and will drain our resources in 
ways that are much more damaging.

Arizona NOW urges you to vote for Arizona's future and therefore to vote No on Proposition 300. 

We urge your NO vote on Proposition 300.  In the struggle for survival, some immigrant parents bring their 
children to the U. S. and the children are here without legal documents. The U. S. Supreme Court has held that 
these children shall not be denied a public education.  Some of these immigrant children have advanced to a 
Community College or University.  The mean spirited proponents of Proposition 300 want to end the ability of 
these children to progress in Arizona’s public higher education system.  Proposition 300 will prohibit the granting 
of in-state resident tuition status to any such person at a Community College or University.  A Senate compro-
mise allowing undocumented children to be granted in-state tuition status if the student had been in Arizona for at 
least six years and if the parents had filed income taxes for those six years was removed in the House.  The pro-
ponents have no interest in sound public policy, but rather to be mean spirited because they can.      

Proposition 300 also denies Adult Education classes to immigrants without legal status. The parents of 
American citizens will be barred from attending adult literacy classes that not only benefit them, but benefit all of 
us.  By improving their language and work skills, they are able to climb the ladder of success to better positions 
at their work.

The proposal is wrought with biases and prejudices that should not be allowed to continue in Arizona.  A 
resounding “NO” on this proposal is needed to maintain civility and justice in our state.

We urge Arizona voters to maintain their sensibilities and not allow another divisive and destructive measure 
to be added to our statutes.  

Please vote “NO” on Proposition 300.

NAIC Opposes Prop 300
The Northern Arizona Interfaith Council believes that Proposition 300 (Public Program Eligibility) does not 

serve the best interest of families and communities in Northern Arizona.  We oppose Prop 300 because passage 
will undermine our efforts to expand childcare for working families, encourage our school age children to attend 
college and teach English to those wanting to learn.

Prop 300 misses the mark if it intends to help with the illegal immigration problem.  In fact, because it makes 
learning English less accessible to motivated adults, Prop 300 moves our communities in the wrong direction.

We are especially disturbed by the potential of this proposition to negatively impact children and youth.  
Increasing the availability of childcare in our area is very important to businesses as well as individual families.  
Prop 300 moves us in the wrong direction by restricting access to childcare for many Northern Arizona Families.

Kevin Rogers, President, Arizona Farm Bureau, 
Mesa

James W. Klinker, Chief Administrative Officer, 
Arizona Farm Bureau, Mesa

Paid for by “Arizona Farm Bureau”

Karen Van Hooft, State Coordinator, Policy/
Spokesperson, Arizona NOW, Scottsdale

Eric Ehst, State Coordinator, Political Action, 
Arizona NOW, Phoenix

Paid for by “Arizona NOW”

Jorge Luis Garcia, State Senator, Chairman, 
Legislative Latino Caucus, Tucson

Ben Miranda, State Representative, Chairman, 
Legislative Latino Caucus, Phoenix

Paid for by Jorge Luis Garcia
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NAIC asks that you vote “No” on 300.

Yuma County Interfaith Opposes Proposition 300
Proposition 300 will deny successful youth access to education
•   Current law already requires that children must be citizens to receive a childcare subsidy.  This proposal 

will strip American children of their rights.
Proposition 300 will deny successful youth access to higher education preventing them from con-

tributing to the economic growth of Yuma County
•   In Yuma County, only 14% of high school graduates continue to some form of higher education. This prop-

osition will create even more barriers to developing a strong workforce.
•   Our children and youth in Yuma County will suffer by the unintended consequences of being denied 

access to education.
Proposition 300 will deny hard working adults access to basic education programs
•   Stripping funding from Adult Education programs will prevent adults interested in a higher quality of life 

from going to school. This will negatively impact the future financial health of Yuma County.
Vote NO on Proposition 300.

Valley Interfaith Project urges you to vote NO on Prop 300
Prop 300 is damaging to young children, college-bound students and hard-working Arizonans.
Prop 300 places additional roadblocks to higher education for successful students.
•   Many talented and promising students would be denied in-state tuition status at universities and commu-

nity colleges, even if they have lived most of their lives in Arizona and their parents are tax-paying residents of 
this state.

•   This proposition claims to save state funds by denying access to financial aid to those without legal status, 
even though the vast majority of financial aid already requires students to prove their legal status.

Prop 300 denies childcare benefits to children who are American citizens.
•   Arizona law already requires that children must be citizens to receive a childcare subsidy.  Prop 300 

denies even American children of their rights based on their parents’ legal status.
Prop 300 shuts out hard working adults from basic education programs.
•   Denies many immigrant parents the opportunity to learn English, which they know is essential for full par-

ticipation in American society.
•   Most of the 35,000 people that benefit from adult education programs in Arizona are employed, pay taxes, 

and are the parents of American citizens. Adult basic education is an investment in our economy: it improves our 
current workforce and helps parents help their children, especially English-learners, succeed in school.

Prop 300 imposes unfunded mandates on service providers.
•   It requires taxing reporting procedures from all the agencies affected by this proposition, driving up costs 

for additional staffing and document storage.
•   This unfunded mandate will divert state funds from valuable education and harm all students.

The Arizona Interfaith Network opposes Proposition 300 (Public Program Eligibility) and we urge you to vote 
“No” on 300.

AIN is an organization of 170 churches, schools, non-profits, businesses and unions throughout Arizona.  
We are Catholic, Protestant, Evangelical, Jewish and Muslim.  We have researched Proposition 300 and discov-
ered that it will hurt families, especially families with children.  Proposition 300, if passed, will create problems for 
many families and communities while solving none.

Proposition 300 will, if passed:
• Roadblock many families needing childcare; 
• Deny individuals seeking self-improvement the opportunity to learn English; 
• Derail the ambitions of many high school students seeking higher education.

Proposition 300 will, if passed:
• Punish children, including citizen children; 
• Hurt families, including families with citizen children; 
• Undermine communities, including communities promoting use of the English language.
Prop 300 violates our belief that childcare for working families is better than leaving children home alone; that 

talented high school age youth getting to college is a good thing; and that adults learning English is good for 
themselves, their families and their communities.

Some advocates claim this proposition will help with the “illegal immigration problem”.  Our research has 
proven this is false.

Linda Martinez, Co-Chair, Northern Arizona 
Interfaith Council, Sedona

Lucas Gomez, Treasurer, Northern Arizona 
Interfaith Council, Sedona

Paid for by “Linda M. Martinez”

Msgr. Richard O’Keeffe, Yuma County Interfaith 
Co-Chair, Yuma

Mercedes Ruiz, Board Member, Yuma County 
Interfaith, Somerton

Paid for by “Yuma County Interfaith Sponsoring Committee”

Marcie Escobedo, Chair, Phoenix Richard White, Co-chair, Scottsdale
Paid for by “Valley Interfaith Project”
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We respectfully ask that you read Prop 300 carefully and discuss it with others.  If you do so, I believe that 
you will join us in voting “No” on 300.

Thank you for your thoughtful consideration of this matter.  

We, the members of the Coalition for Latino Political Action hereby ask the voters of Arizona to vote no on 
Proposition 300, which denies equal access to education for immigrants; many of which were brought to this 
country as children.

Many children of immigrants have had no other life but here in the United States and having been in this edu-
cation system their whole lives are fluent in English.  If this ugly proposition passes, they will be turned away from 
equally attaining a higher education.

We are losing out on the possibilities that these children can flourish in our society as nurses, doctors, law-
yers and scientist.  They are bright and eager to go to school.  Let’s not deny them this opportunity and vote no 
against this mean-spirited proposition.

Vote no on proposition 300.

If Prop. 300 passes, children, youth and hard-working Arizonans will suffer.
Prop. 300 would deny childcare to children who are American citizens. 
•   Current law already requires that children must be citizens to receive a childcare subsidy.  This proposal 

would strip American children of their rights.
Prop. 300 would deny access to higher education to successful youth who could contribute to the 

economic growth of our state.
•   Even if students have lived in Arizona most of their lives and graduated from Arizona high schools, they 

would be denied in-state university tuition, making higher education beyond the reach of many deserving stu-
dents.

•   The vast majority of financial aid is federal and already requires students to give their social security or eli-
gible non-citizen identification numbers to prove their legal status.

•   The cumbersome reporting requirements of this bill would increase staffing and storage costs at commu-
nity colleges and universities.  This is an unfunded mandate that will divert funds from instruction and harm all 
students.

Prop. 300 would deny hard working adults access to basic education programs. 
•   Adult education programs throughout the state serve 35,000 people.  Most adult education students are 

employed, are paying taxes, and are the parents of American citizens. Adult basic education is critical for devel-
oping the adult workforce and preparing parents to better help their children succeed in school.

•   This bill would prohibit many immigrant parents from learning English, which they know is essential for full 
participation in American society.

•   By restricting parents’ access to English language learning opportunities, SCR 1031 dramatically under-
mines Arizona’s substantial financial commitment to help Arizona’s 160,000 non-English speaking children in K-
12 learn English.

Richard H. White, President, Scottsdale Bonnie Danowski, Secretary, Scottsdale
Paid for by “Arizona Interfaith Network”

Lydia Guzman, Chairman, The Coalition for 
Latino Political Action, Glendale

Delia Torres, Co-Chair, The Coalition for Latino 
Political Action, Glendale

Paid for by “Lydia Guzman”

Andrea Robson, Co-chair, Tucson Ernesto Lujan, Treasurer, Tucson
Paid for by “Pima County Interfaith Council”
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BALLOT FORMAT

REFERRED TO THE PEOPLE BY THE LEGISLATURE

OFFICIAL TITLE
SENATE CONCURRENT RESOLUTION 1031

ENACTING AND ORDERING THE SUBMISSION TO THE PEO-
PLE OF A MEASURE RELATING TO PUBLIC PROGRAM ELIGI-
BILITY.
DESCRIPTIVE TITLE
PROVIDES ONLY CITIZENS OR LEGAL RESIDENTS OF THE
UNITED STATES: ARE ENTITLED TO IN-STATE STUDENT OR
COUNTY RESIDENT CLASSIFICATIONS FOR COMMUNITY
COLLEGE AND UNIVERSITY PURPOSES; ARE ENTITLED TO
TUITION/FEE WAIVERS OR FINANCIAL ASSISTANCE AND
CHILD CARE ASSISTANCE; MAY PARTICIPATE IN FAMILY LIT-
ERACY PROGRAMS, IMMIGRANT AND ADULT EDUCATION
CLASSES.

A "yes" vote shall have the effect of making only
citizens or legal residents of the United States eli-
gible to [1] participate in state subsidized immi-
grant and adult education classes, [2] receive in-
state student or county residency status for com-
munity college and university purposes, [3]
receive state subsidized tuition/fee waivers and
financial assistance, [4] receive state subsidized
child care assistance, [5] participate in state spon-
sored family literacy programs; and requiring the
Board of Education, community colleges and uni-
versities, and the Department of Economic Secu-
rity to report the number of ineligible persons
applying for these programs and assistance.

YES

A "no" vote shall have the effect of retaining the
current laws regarding state sponsored family lit-
eracy programs, state subsidized immigrant and
adult education classes, community college and
university residency requirements, state subsi-
dized tuition/fee waivers and financial assistance,
and child care assistance.

NO

PROPOSITION 300

PROPOSITION 300
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