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Suspension of death penalty lawyer ignites legal fight 
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The state's highest criminal court has suspended a prominent death penalty lawyer for one year, 
igniting a growing protest from Texas attorneys who have rallied to his defense. 

The Court of Criminal Appeals handed down the suspension in January, ruling that lawyer David 
Dow had filed a late death penalty appeal in violation of court rules -- his second such infraction 
since 2010. 

Dow argued that his most recent filing wasn't late and that the deadline was ambiguous, but a 
divided nine-member court declined to reconsider his suspension in late February, prompting one 
dissenting judge to criticize the court for interfering with the legal needs of those "most in need 
of counsel" -- inmates facing execution. 

Dow's lawyers next asked the Texas Supreme Court to toss out the suspension in a petition 
signed by more than 200 Texas lawyers. In the past two weeks, 110 additional lawyers have 
asked the court to add their names to the appeal, many with comments that mirrored those of 
Alistair Dawson of Houston, who called Dow's ban "unjust, unnecessary, draconian and a 
travesty of justice." 

"No court has the authority to bar a lawyer from appearing before it," the Texas Criminal 
Defense Lawyers Association said in a brief supporting Dow, adding that the suspension will 
discourage other lawyers from representing death row inmates and create havoc in a system "run 
according to the whims of judges." 

Other filings praised Dow, a University of Houston law professor and founder of the Texas 
Innocence Network, for the difficult work in representing more than 100 death row inmates on 
appeal, most without charging a fee. 

The Court of Criminal Appeals has not answered the filings, and the Supreme Court has not yet 
taken action on Dow's request. 

Complicating matters is Dow's involvement in a 2007 incident that made international headlines 
and embroiled the criminal court's presiding judge, Sharon Keller, in a long and expensive legal 
fight of her own. 

Dow was leading a team of lawyers who, citing computer problems, had asked to file an after-
hours appeal on behalf of Michael Richard, whose execution was imminent. Keller told court 
officials that the clerk's office would not stay open, famously saying, "We close at 5." Richard 
was executed about three hours later without his final appeal being heard. 



A state agency reprimanded Keller for neglecting the duties of her office and for thwarting 
Richard's access to the courts. But a district judge who reviewed Keller's appeal determined that 
Dow and the other lawyers were more to blame for the missed appeal because they had failed to 
diligently work on his petitions that day. 

The reprimand against Keller was eventually dismissed. 

To avoid last-minute problems, the court changed its rules to require that petitions be filed within 
48 hours of an execution. 

In 2010, the court reprimanded Dow for missing that deadline, warning that he faced suspension 
if it happened again. 

A year later, the court increased the filing deadline to "at least seven days before the scheduled 
execution" -- a time limit Dow says he met while representing five additional death-row inmates. 

The sixth inmate, however, was Miguel Paredes, who was set to be executed Oct. 28, 2014. 

Dow and lawyer Jeffrey Newberry filed an Oct. 21 appeal that was rejected two days later, and 
Paredes was executed as scheduled. 

The court later ordered Dow and Newberry to appear in its Austin courtroom to explain why they 
missed the Oct. 20 filing deadline for Paredes. Shortly after that Jan. 14 hearing, the Court of 
Criminal Appeals found both lawyers in contempt of court for violating its rules. Dow was 
suspended from practicing before the court for one year. Newberry was fined $250, which he 
will not have to pay if he does not violate court rules for one year. 

Judge Elsa Alcala was the only judge to disagree with the order. 

Dow's request to reconsider the ruling was denied 5-4, with three judges saying the matter 
deserved another look because Dow had hired lawyers and no longer had "a fool for a client," as 
one judge said, quoting the adage. 

The fourth dissenting judge, Alcala, wrote a blistering opinion that said the court's "seven-day" 
rule could be interpreted to show that Dow and Newberry were not late with Paredes' appeal. A 
one-year suspension was "unreasonable and excessive" for a relatively minor infraction, she 
wrote. 

In their appeal to the Texas Supreme Court, Dow's lawyers said Texas law allows those accused 
of contempt of court to request an impartial prosecutor and judge. Instead, the Court of Criminal 
Appeals judges acted as prosecutor and jury, questioning Dow during January's hearing, then 
issuing the order suspending him later that day, the appeal said. 

In addition, Dow was frequently questioned by Keller despite the "significant tension" that had 
grown between them since the Richard court-closure flap, the appeal said. 



And although the judges recently relented, allowing Dow to continue representing one death row 
client before the Court of Criminal Appeals, Dow's lawyers said the suspension endangers 12 
condemned inmates Dow is representing in federal courts, which typically honor suspensions 
imposed on lawyers in other settings. 

The case before the Supreme Court is In re David Dow, No. 15-0205. 


