
 

1 
 

CIVIL PROCEDURE 
PROFESSOR CRUMP 

HANDOUT OF PROBLEMS, COURSE 

INFORMATION, SONGSHEETS, AND CARTOONS 
Contents 
Course Objectives: Procedure I ................................................................................................................................. 3 

Complaint No. 1 [On Undefined Claim] ..................................................................................................................... 4 

Complaint No. 2 [On Promissory Note Not Yet Payable] .......................................................................................... 4 

Complaint No. 3 [On Promissory Note That Is Unpaid But Is Payable] ..................................................................... 4 

Litigation Problem No. 1: ........................................................................................................................................... 5 

Dixon v. Golden Age Insurance Co. ........................................................................................................................... 5 

Yania v. Bigan ............................................................................................................................................................ 7 

Litigation Problem No. 2: ........................................................................................................................................... 8 

Litigation Problem No. 3: ........................................................................................................................................... 8 

Litigation Problem No. 4: ........................................................................................................................................... 9 

On Teaching Civil Procedure ................................................................................................................................... 10 

International Shoe (The Long-Arm Song) ................................................................................................................ 12 

Worksheet for Analyzing Chapter Summary Problem  (The Due Process Issue) ..................................................... 13 

Some Concepts in Logic ........................................................................................................................................... 14 

Barry Brainspring Comix .......................................................................................................................................... 15 

It’s Got to Be Part of the Claim ................................................................................................................................ 17 

Review Problem: Jurisdiction and Venue ................................................................................................................ 18 

The Who Shocked the Cows Rap ............................................................................................................................. 19 

Optional Class Meeting With Beer, Soft Drinks, and Pretzels ................................................................................. 20 

Litigation Problem No. 4: Smith v. Anton ................................................................................................................ 21 

Documents Produced By the State’s Prosecution of John S. Anton ........................................................................ 21 

State’s File Cover ..................................................................................................................................................... 22 

Information Filed by State ....................................................................................................................................... 23 

Offense Report ........................................................................................................................................................ 24 

Supplementary Offense Report ............................................................................................................................... 25 



 

2 
 

Texas Peace Officers Accident Casualty Supplement .............................................................................................. 26 

Investigating Officer’s Diagram of the Scene .......................................................................................................... 28 

THE ERIE DOCTRINE .......................................................................................................................................... 29 

PROCEDURE OR SUBSTANCE? ......................................................................................................................... 29 

NOTE ON CASES THAT CREATED THE FIVE SUBSTANCE-PROCEDURE APPROACHES ..................... 29 

BRISTOL-MYERS SQUIBB CO. v. SUPERIOR COURT .................................................................................................. 31 

[D] Removal: Defendant’s Key to the Federal Courthouse ..................................................................................... 31 

TEXAS BRINE COMPANY, L.L.C. v. AMERICAN ARBITRATION ASSOCIATION ........................................................... 32 

 

 

  



 

3 
 

Course Objectives: Procedure I  
Professor David Crump 

 

I.  PRIMARY OBJECTIVE 

A. To make students familiar with our system of litigation as it functions today. 

II.  OTHER MAJOR OBJECTIVES 

A. To explore alternatives or possible improvements to our litigation system. 

B. To begin establishing an understanding of the daily tasks of a litigation lawyer so that students may 
begin the difficult business of making career choices. 

C. To introduce the practical skills needed to conduct a litigation practice (such as drafting, document 
preparation, interrogation, discovery skills, fact- gathering, negotiation, witness examination, 
argument, counseling, financial decisionmaking, business management, and the skills associated with 
ethical and professional practice, among others). 

D. To teach the skills of statutory analysis and analysis of appellate opinions (to the extent not already 
emphasized in other courses). 

III. SECONDARY OBJECTIVES 

A. To introduce jurisprudential concepts (or in other words, the differing philosophies that judges may 
exhibit in their approaches to cases). 

B. To provide a basis for appreciating the content of upper- level litigation courses (such as Procedure II, 
Procedure III, Evidence, Federal Courts, Conflicts, Clinical Litigation courses, and Trial Practice). 

C. To facilitate understanding of substantive-law courses (including the first-year courses in Contracts, 
Torts, Property and Constitutional Law), which primarily are taught in a litigation context and whose 
content is affected by the prospect of litigation. 

D. To confront the question, “How can an ethical, professional litigator live a complete and balanced 
professional life?” 

E. To preserve to the student decisions about political and social philosophy in the choice of career and 
ultimate values (except those values inherent in professionalism). 
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Complaint No. 1 [On Undefined Claim] 
 

1. Because of circumstances that have occurred in the past, Defendant has become legally required to pay 
Plaintiff damages in the amount of $ 100,000. 

2. Defendant refuses to pay anything to Plaintiff, representing only that he does not understand why Plaintiff 
claims to be owed anything. 

Wherefore, Plaintiff prays that Defendant be ordered to pay $100,000 to Plaintiff now. 

[Signature] 

 

Complaint No. 2 [On Promissory Note Not Yet Payable] 
 

1. Defendant executed and delivered to Plaintiff a promissory note, attached as Exhibit 1, by which 
Defendant agreed to pay $100,000 on January 1 of the year 2020. 

2. Although the promissory note is not yet payable, Plaintiff wants the money now and asks that the Court 
order Defendant to pay $100,000 now, even though there is no legal, equitable or moral obligation of 
Defendant to do so.  

Wherefore, Plaintiff prays that Defendant be ordered to pay $100,000 to Plaintiff now. 

[Signature] 

 

Complaint No. 3 [On Promissory Note That Is Unpaid But Is Payable] 
 

1. Defendant executed and delivered to Plaintiff a promissory note, attached as Exhibit 1, by which 
Defendant agreed to pay $100,000 on January 1, 1994. 

2. By its terms, the promissory note is due and payable, but Defendant has refused to pay upon demand. 
Defendant owes Plaintiff the amount of the note. 

Wherefore, Plaintiff prays that Defendant be ordered to pay $100,000 to Plaintiff now. 

[Signature] 
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Litigation Problem No. 1:  

Dixon v. Golden Age Insurance Co. 
 

IN THE UNITED STATES DISTRICT COURT  
FOR THE SOUTHERN DISTRICT OF TEXAS  

HOUSTON DIVISION 
 

Deanna Dixon     )  
V.       ) CIVIL ACTION NO. H-95-12345 
Golden Age Insurance Co.   ) 

 

PLAINTIFF DIXON’S COMPLAINT 

Deanna Dixon, Plaintiff, complains of Golden Age Insurance Company, as follows: 

1. Plaintiff is a citizen of the State of Texas. Defendant is a corporation incorporated under the laws of the 
State of Delaware having its principal place of business in the State of New York. The matter in 
controversy exceeds, exclusive of interest and costs, the sum of fifty thousand dollars. Defendant does 
business in Texas by numerous agents and insurance contracts and can be served by serving its registered 
agent, B.T. Corporation Services, Inc., at 1234 Smith Street, Dallas, Texas 75201. A substantial part of 
the events or omissions giving rise to the claim occurred in the Southern District of Texas. 

2. Plaintiff is the widow of Donald Dixon, deceased. She is the sole heir at law and is executor of the estate 
of Donald Dixon. 

3. Deceased applied to Defendant for a contract of life insurance. In the course of evaluating his application, 
Defendant employed physicians to examine deceased. Defendant refused to insure deceased, citing 
“confidential medical information.” Plaintiff and deceased both made numerous requests and entreaties to 
Defendant to inform them of the life-threatening condition that deceased implicitly suffered from, but 
Defendant absolutely, adamantly refused to do so. 

4. Deceased died on January 1, 1995, approximately 18 months after the examination by the physicians 
engaged by Defendant. The cause of death was a coronary infarction due to complications from a 
defective mitral valve. Had deceased known about this condition at or near the time of the examination, 
his death could have been avoided. Plaintiff believes that discovery will provide evidentiary support for 
the allegation that decedent’s defective mitral valve was contained in the “confidential medical 
information” that Defendant inexcusably refused to disclose. 

5. Defendant willfully, intentionally and negligently caused decedent’s death.  

For these reasons, Plaintiff prays that she have judgment against Defendant for her and decedent’s past and future 
physical and mental pain and suffering, lost wages, medical and health care expenses, and funeral expenses, as 
well as exemplary damages. 

Respectfully submitted, 
Lauren Norder, Attorney for Plaintiff 
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[Style omitted here; same as above] 

DEFENDANT GOLDEN AGE’S MOTION TO DISMISS 

1. Defendant Golden Age moves the Court to dismiss the action because the complaint fails to state a claim 
against defendant upon which relief can be granted. 

2. Defendant admits the allegations of paragraphs 1, 2, 3, and 4, except that Defendant denies that it acted 
adamantly and it is without information sufficient to form a belief as to the truth of the allegations that the 
cause of death was a coronary infarction due to complications from a defective mitral valve or that 
decedent’s death could have been avoided.  

Defendant denies the allegations of paragraph 5 and of the prayer.  

Respectfully submitted, 
A. Tomey, Counsel for Defendant 

 

Counsel for Defendant:  

Using (and stating) the standard for dismissal of a complaint, argue to the Court that Plaintiffs claim is not 
supportable either in contract or in tort and should be dismissed.  

 

Counsel for Plaintiff:  

Also rely on and state the standard for dismissal, and argue against dismissal. Use common sense rather than 
legalistic arguments, except in one respect—be legalistic about the standard for dismissal of a complaint.  

The problem is adapted from John Schwartz, “Insurer Goes to Court to Defend Refusal to Tell Man He Had 
AIDS,” Hous. Chronicle, Aug. 5, 1996, §A, at 10, col. 1 (reporting on judgment for defendant, appeal pending in 
the Fifth Circuit). 
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[Assume that the following case is the only relevant authority for Litigation Simulation No. 1.] 

Yania v. Bigan 
155 A.2D 343 (Pa. 1959) 

BENJAMIN R. JONES, Justice. 

A bizarre and most unusual circumstance provides the background of this appeal. On September 25, 1957 John E. 
Bigan was engaged in a coal strip-mining operation … On the property being stripped were large cuts or trenches 
[full of water] created by Bigan when he removed the earthen overburden for the purpose of removing the coal 
underneath.... Joseph F. Yania, the operator of another coal strip-mining operation, … went upon Bigan’s 
property for the purpose of discussing a business matter with Bigan, and, while there, [was] asked by Bigan to aid 
him in starting the pump. … Yania stood at the top of one of the cut’s side walls and then jumped from the side 
wall—a height of 16 to 18 feet—into the water and was drowned. 

Yania’s widow [sued] Bigan, contending Bigan was responsible for Yania’s death. Preliminary objections, in the 
nature of [motions to dismiss], to the complaint were filed on behalf of Bigan. The court below [dismissed.] ... 
[I]n the nature of [motions to dismiss], every material and relevant fact well pleaded in the complaint and every 
inference fairly deducible therefrom are to be taken as true. 

The complaint avers negligence in the following manner: ... “After [Yania] was in the water, a highly dangerous 
position, ... [Bigan] failed and neglected to take reasonable steps and action to protect or assist [Yania], or [to 
extract] [Yania] from [his] dangerous position ....” Summarized, Bigan stands charged with ... negligence ... by 
failing to go to Yania’s rescue after he had jumped into the water.... 

 … The mere fact that Bigan saw Yania in a position of peril in the water imposed upon him no legal, although a 
moral, obligation or duty to go to his rescue unless Bigan was legally responsible, in whole or in part, for placing 
Yania in the perilous position. Restatement, Torts, § 314. Cf. Restatement, Torts,§ 322. The language of this 
Court in Brown v. French, 104 Pa. 604, 607, 608, is apt: ... “[The deceased] may have been, and probably was, 
ignorant of the risk ... But ... the result ... must rest with himself-and cannot be charged to the defendants.” The 
complaint does not aver any facts which impose upon Bigan legal responsibility for placing Yania in the 
dangerous position in the water and, absent such legal responsibility, the law imposes on Bigan no duty of rescue. 
[Dismissal Affirmed.] 

Note on How to Use This Case In Litigation Simulation No.1 
Yania v. Bigan is consistent with the laws of most American jurisdictions. There is no duty to aid another person 
who is in a position of peril, even if the actor could provide aid with no danger to himself of herself, unless the 
actor has somehow created the peril, or unless there is some sort of “special relationship” that creates a duty of 
rescue. In Litigation Problem No. 1, there is no allegation that the defendant created the peril. Therefore, the 
plaintiff will need to argue that the parties stand in a “special relationship” such that a duty to provide assistance 
should be imposed upon the defendant. A hotel operator has a relationship with a guest that creates duties, for 
example. So does a parent with respect to a child, or a lawyer with respect to a client. 

Defendant will argue first (because Defendant is the Movant). Start by stating the standard for dismissal of a 
complaint. Then, the defendant will argue that the motion to dismiss should be granted by arguing that the case 
fits the rule that there is no duty to aid a person who is in peril, is analogous to Yania v. Bigan, and does not 
involve either creation of peril or a relationship that creates a duty. Defendant also will explain why common 
sense and public policy should lead to this rule. Plaintiff will also begin by stating the standard for dismissal and 
will argue that Yania v. Bigan is distinguishable, that the no-duty rule should not apply, and that common sense 
and public policy require recognizing a relationship between the parties that would give rise to a duty. Defendant 
will provide a brief rebuttal. Do not do any other research, beyond reading this litigation problem, the Yania case, 
and these notes.  
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Litigation Problem No. 2:  
You are a member of a law firm that represents the Acme Bank. The Bank holds a promissory note which is due 
and unpaid. The loan officer, Donald Stone, tells you that the note originated when Joe Blow applied for a loan of 
$85,000. Donald Stone concluded that a promissory note from Joe Blow would be inadequate to protect the Bank 
because Joe Blow was a notorious deadbeat. Joe Blow suggested that his brother, John Blow, co-sign the note. 
Donald Stone says he called John Blow and relayed this suggestion to him. John Blow then came to the offices of 
the Bank, according to Donald Stone, and co-signed the note. Stone says he was relaxed and pleasant.  

Now, Joe Blow is deceased and his estate is insolvent. The Bank has been unsuccessful in getting John Blow to 
pay and wishes to file suit. Donald Stone has possession and control of the payment records, which are kept on 
the cover of an envelope in which the loan is retained, and they show no payment entries, indicating that no 
payments have been made. Stone has learned that in his answer, John Blow will admit to most allegations of the 
complaint, except that John Blow will take the position that he can neither admit or deny what is unpaid on the 
note because he has no way of knowing what payments may have been made; and, in addition, John Blow will 
take the position that he co-signed as a result of duress initiated by the Bank. 

Incidentally, Acme is a corporation chartered under the laws of, and having its principal place of business in, 
Texas. John Blow is a citizen of New York, residing at 1234 Jones Street, New York City, N.Y. 00001. 

1. Draft a complaint suitable for filing in the United States District Court for the Southern District of Texas, 
Houston Division (where the Bank’s principal office is) on behalf of the Bank. Use Federal Forms 7 and 
10 for the allegations and imitate the Weitinger v. 2 Officers (Chapter 1) complaint as to format. This 
assignment should be easy because most of the complaint can be copied verbatim. Write or type 
compactly and do not skip any lines in drafting (not even at the title or signature). 

2. Draft five or six interrogatories on behalf of the Bank designed to learn from John Blow what facts he 
bases his duress assertion upon. You need not write a heading or formal language, just the questions. You 
may assume that the instructor will draft an answer for Blow conforming to the above description. Do not 
skip any lines (see the instructions for the complaint, above). 

3. Draft an affidavit to be signed by Donald Stone in support of a motion for summary judgment against 
Blow. At the top put “COUNTY OF HARRIS/STATE OF TEXAS: My name is Donald Stone. I have 
personal knowledge of the following facts and am competent to testify to them ....” and end with a jurat 
(“Subscribed and sworn to before me, the undersigned authority, this ___ day of ___, 20__”). Again, do 
not skip any lines (see instructions for complaint). The motion will be drafted by instructor. 

 

Litigation Problem No. 3:  
Consider the fact situation in Bivens v. Six Unknown Agents, which is noted in the casebook at pp. 186-87, and the 
contentions outlined in the opinion, and do the following tasks. As in litigation problem No. 1, draft compactly 
and do not skip any lines, even after the heading or before signature. 

1. Draft a complaint on behalf of Bivens, suitable for filing in the United States District court for the 
Southern District of Texas, Houston Division. Join as defendants both the six agents and the Federal 
Bureau of Narcotics. With respect to service, deal only with the Bureau, pleading completely how it 
should be served; and omit service instructions for the agents. Assume that all events in question 
happened in the Southern District of Texas. Show jurisdiction first, and then state your first claim, under 
the Constitution. Then, assert a second claim arising under the state law of assault and battery (be sure, in 
your assertion of jurisdiction, to state that you invoke the doctrine of supplemental jurisdiction). Strive for 
brevity, but comply with the federal rules. 
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2. Draft a Rule 12 motion on behalf of the Federal Bureau of Narcotics, requesting (a) dismissal for failure 
to state a claim, (b) in the alternative, a more definite statement, and (c) exercise of the court’s 
discretionary authority to dismiss the supplemental jurisdictional claim. 

3. Draft an answer on the merits for the officers, who say they acted on probable cause, without time to 
procure a warrant, because Bivens was said to be about to move a large quantity of narcotics, with no 
more force than was reasonable and necessary. Be sure to preserve defenses based upon (a) the officers’ 
authority under federal law as officers of the FBN and (b) the defense of “good faith” (which is a defense 
to many kinds of civil rights actions), and any other defenses you think applicable. 

4. Draft a set of interrogatories to the officers (you represent Bivens). As one of your questions, ask the 
identity of any persons furnishing information upon which probable cause was based. 

5. Draft a request for production, directed to the FBN by Bivens. 

6. Take the deposition of one of the officers, in class (limited to roughly 5 to 10 minutes). A former law 
enforcement official will be present to play the part of the officer (you represent Bivens). 

7. Take Bivens’s deposition (you represent the officers). 

Litigation Problem No. 4:  
Smith v. Anton. Certain materials will be handed out to you later, constituting the State’s file in a criminally 
negligent homicide case. We will undertake in class to prepare and try a civil case arising from the same incident, 
with different student teams doing all steps from pleadings through post-trial. Assignments will follow. This 
problem will culminate in a jury trial in one class meeting. 
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On Teaching Civil Procedure 
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International Shoe (The Long-Arm Song) 

copyright 1987 by David Crump 
International Shoe, they had some hot merchandise;  
Shipped it all off to Seattle. 
Sold lots of boots, sandals, sneakers and shoes,  
But they got into a legal battle. 
In Washington State they had-a-several salespersons, 
Occasionally rented a showroom; 
Supreme Court said that that was enough 
To subject them to suit in that forum. 
Court reasoned thusly--they said: 
 

CHORUS:  DIDDY-WAH DOO-DUM, DIDDY-WAH DING-DONG,  
DIDDY-WAH SHOO-BOP-BOP; 
TRADITIONAL NOTIONS OF FAIR PLAY AND SUBSTANTIAL JUSTICE. 

 

Mr. Justice Black he was-a-dissatisfied, 
So he weighed in with a blistering dissent-- 
The essence and gravamen of which, was that 
He didn’t know what the majority meant. 
He said to the Court, “In that Positivist tradition, 
That’s the vaguest legal test I ever saw. 
“We ought to reach decisions in these Bill of Rights cases 
“Under neutral principles of law. 
“Instead of just saying— 
 

CHORUS 
 

Mrs. McGee’s decedent was solicited and he bought 
A single insurance contract; 
That was held to be sufficient although the company 
Had no other California contacts. 
Then came a case with a completely foreign cause of action, 
But due process still saved the day-- 
‘Cause officing in the neighborhood was held to be enough 
In Perkins against Benguet. 
The Court kept on saying— 
 

CHORUS 
add:  WELL, WE DON’T KNOW WHAT THE LEGAL TEST MEANS EITHER, AND YOU’LL JUST HAVE TO 

TRUST US. 
 

Then Heitner sued Shaffer in a Delaware court,  
Tried to claim the court had in rem jurisdiction; 
What he wanted was a judgment in personam, and in rem 
Was nothing but a legal fiction. 
Court had to overrule Pennoyer and Neff 
And other precedent stretching back to a lost age. 
They said, you can’t make a person submit to being sued 
Just by holding his property hostage. 
Then Hanson against Denckla brings to an end 
This long line of cases so carefully erected  
All the trustee did was to mail letters to  
The State the settlor had selected. 
Court said they got to take purposeful advantage;  
Don’t you know the plaintiff was surprised to lose.  
And I guess that mailing letters is just different from selling shoes.                  . . .  REPEAT CHORUS 
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Worksheet for Analyzing Chapter Summary Problem  
(The Due Process Issue) 

This worksheet is designed to help you work through the first issue you will encounter in the problem, by 
providing a format for notes (which needn’t be elaborate, just sufficient to enable you to respond in class). 

 

[The first issue concerning jurisdiction has to do with the federal due process clause.] 1. The legal principles 
governing this issue are as follows (you should be able to give all applicable legal principles, in complete 
sentences): 

 

 

 

 

 

 

2. The problem facts relevant to these legal principles, and their applicability to the principles, are as 
follows (you should be able to be exhaustive in enumerating the relevant facts, and you should tell how each fits 
with the legal principles): 

 

 

 

 

 

 

3. Therefore, my conclusion with respect to this issue is (if you’ve done it right, this is the easiest part): 

 

 

 

 

 

 

Next, go on to the second jurisdictional issue (suggestion: It’s a state law issue). After you’ve dealt with all the 
jurisdictional issues, draw an overall conclusion; then, go on to the next question in the problem and use the same 
three steps. 
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Some Concepts in Logic 
 

1. Syllogism: Major premise, minor premise, conclusion 
Example: 
• All tomatoes are green.  
• This object is a tomato.  
• Therefore, this object is green. 

(Valid only if syllogistic in form and if premises true.) 

2. Analogy Controlling aspect same; result same. 
Example: 
• Newspapers are protected by the first amendment. 
• Radio is like newspapers in the relevant aspects.  
• Therefore, radio is also protected by the first 

amendment. 
(Valid only if we pick out the correct aspects as 
analogous.) 

3. Legal Reasoning: Heavy use of syllogism, analogy. 
The “IRAC” method is basically syllogistic:  
• The rule is major premise; analysis of facts produces 

minor premise. 
• Analogy often is the basis of the analysis of facts as 

well as of novel questions of law. 

4. False Reasoning – ARC Method The “ARC” method: assertion, repetition, conclusion. 
Example: 
• “Minimum contacts are present.  
• Defendant derived revenue from the state.  
• Therefore, due process is satisfied.”  

(Where is the rule? The facts?) 

5. False Reasoning – Conclusion First “Yes, there is jurisdiction, because ....” 
 

6. Induction: Generalization from Experience “The sun has risen every day we know of; therefore, it 
will rise tomorrow.” 
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Barry Brainspring Comix 
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It’s Got to Be Part of the Claim 
(c) 1990 by David Crump 

 

The Mottleys had a deal with the railroad 

For the rest of their lives they’d ride for free 

Congress passed a law, said the Mottleys had to pay 

The same fare that applies to you and me. 

The Mottleys were mad as a hornet 

Thought that was illegal … and rude. 

 

The Mottleys pled the Act of Congress 

Don’t you know they pled the fifth amendment too 

It seems as far as the pleading federal law would go 

They’d done about the best that they could do. 

But some law clerk, who had no sense of humor 

Told the judges they had to dismiss the complaint. 

He said, “I’ve seen many complaints that were well pleaded 

“But I’m afraid that this is one that ain’t.” 

 

CHORUS: Federal question is a misleading name 

A federal DEE-fense just isn’t the same 

And that’s why the Mottleys can’t sue the train 

It’s got to be part of the claim. 

 

The Mottleys were very disappointed 

When the Supreme Court handed down that landmark case 

Said the federal question’s got to be an ingredient of the claim 

Can’t be just stuck in there, any old place. 

The Mottleys … had a state law contract claim 

And it seems they just didn’t realize 

It won’t do to anticipate a federal defense 

Federal law’s gotta be where the claims arise. 

 

REPEAT CHORUS  
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Review Problem: Jurisdiction and Venue 
 

VIC TUMM has been injured while riding on a carnival ride called a “Shake-a-Snake” in his home town, which is 
Omaha, Nebraska. He has decided to sue the manufacturer, SNAKE INC. He also knows that he has a potential 
claim against the local operator of the carnival ride, called LOCAL YOKELS INC.  

Claimant TUMM thinks he has two claims against SNAKE INC., one that is an ordinary negligence claim, and 
one that is a negligence per se claim based upon a statutory/regulatory violation, in that he thinks the Shake-a-
Snake and its operation violated the federal Occupational Safety and Health Act (OSHA) and regulations 
promulgated under that Act.  

SNAKE INC. is a corporation incorporated under the laws of Delaware and having its principal place of business 
in Texas. LOCAL YOKELS is a corporation incorporated under the laws of and having its principal place of 
business in Nebraska, residing in Omaha.  

SNAKE INC. manufactured the Shake-a-Snake 20 years ago in Texas and sold it to a Texas company as a unique 
piece of machinery. That company sold it to another company, which ultimately sold it to LOCAL YOKELS.  

During that 20 years, the Shake-a-Snake travelled around the country, appearing at fairs, rodeos, political rallies, 
etc., so that it has been used in about 25 different States, including Nebraska, before being sold to LOCAL 
YOKELS, which has operated it in only one location, in Nebraska.  

SNAKE INC. maintained a technical service branch that fielded calls for fixed charges from all of those states, 
including Nebraska, from time to time, and it shipped and sold parts to service the Shake-a-Snake to various states 
including Nebraska. But SNAKE INC. has had no connection with LOCAL YOKELS at all, and it appears it has 
never had any other contacts with Nebraska. Today, SNAKE INC. has no business or contacts outside Texas, 
where it operates a chain of lucrative hazardous waste dumps, except that it still is the corporation that 
manufactured, did technical service for, and shipped parts for the Shake-a-Snake. 

TUMM’S lawyer plans to file suit against both SNAKE INC and LOCAL YOKELS in a state district court in 
Omaha. Actually, TUMM’S lawyer has come to an agreement with LOCAL YOKELS that it will pay a grand 
total of $100 and then its personnel will testify that everything was SNAKE INC’s fault, but this settlement has 
not yet been implemented.  

SNAKE INC. does not want to be sued in a state district court and also does not want to be sued in Nebraska or in 
Omaha. SNAKE INC would much rather find a way to have the case heard in federal court and outside Nebraska.  

The question, to you, is to analyze all potentially applicable legal doctrines that might affect the location of the 
forum. Therefore, this problem requires you to analyze all applicable issues of (1) subject matter jurisdiction, (2) 
personal jurisdiction, and (3) venue, as well as (4) all possible means of changing, attacking or altering them in 
this situation, to determine whether SNAKE INC. can avoid TUMM’S intended forum or whether TUMM can 
hold the jurisdiction and venue where they are. 
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The Who Shocked the Cows Rap 
 

Who shocked the cows?  

Who shocked the cows? 

If you don’t know the whys and you don’t know the hows, 

You can join them all together 

And find out whether 

It’s the maker, distributor, or even the installer,  

Or maybe all three, … who ... 

 

... Who shocked the cows?  

Who shocked the cows? 

There are just three factors, Rule 20 allows!  

(1) Jointly, severally, or in the alter-nation, 

(2) A com-mon question within the combination, 

And (3) just one series trans-act-sinations;  

(That last one’s the key) … to …  

 

… Who shocked the cows?  

Who shocked the cows? 

If you don’t know the whys and you don’t know the hows, 

You can join together plenty 

Of folks, with Rule 20. 

It’s fun! And it’s easy to do! 

So try it, and maybe, then, even you—Can find out … who shocked the cows. 
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Optional Class Meeting 
With Beer, Soft Drinks, and Pretzels 

 

The class party will be at my (your professor’s) home, 4914 Tamarisk Street, Bellaire. I will furnish beer, soft 
drinks, and potato chips, etc. You may bring your spouse or significant other. If you have to in order to come, you 
may bring your kids. Experience shows that if you do, you won’t have as good a time, so bring them only if you 
have to, but we want you to be able to come. The dress is casual (jeans, etc.),.although no one will be turned away 
on account of overdressing. 

The date and time: 8 p.m. to 11:30 or so, on  

_____________________________________________ 

Please drive safely. I have done pro bono work for Mothers Against Drunk Driving (MADD). Important!  

 

Here is a map. 
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Litigation Problem No. 4: Smith v. Anton 
 

State v. Anton (Criminal) 

Smith v. Anton (Civil) 

 

On September 18, 1972, Andrea Marie Smith was returning from school to her home three blocks away. At 
approximately 3:15 or 3:20 p.m., while she was crossing Sabo Road to her home, she was struck by a motorcycle 
driven by John S. Anton. The speed of the motorcycle was a contested issue in the Case. The conduct of the 
deceased, Andrea Marie Smith, was also a contested issue. She was six years old at the time of her death. 

Ms. Smith, the mother of Andrea Marie Smith, testified to having seen the incident, though testimony was offered 
by the defendant to rebut or impeach this testimony.  

The incident occurred near a school zone sign posting a 20 m.p.h. speed, and it was within the area encompassed 
by the zone. Because of the facts in the police officer’s report upon investigation, the State charged John S. Anton 
with negligent homicide. (The present penal code was not then in effect, but there was former law defining the 
offense slightly differently than today). Additionally, Mr. and Ms. Smith, the child’s parents, filed a civil suit 
against John S. Anton. Throughout these materials, the names of all parties and witnesses have been changed. 

 

 

Documents Produced By the State’s Prosecution of John S. Anton 
State’s File Cover 

Information Filed by State 

Offense Report 

Supplementary Offense Report 

Texas Peace Officers Accident Casualty Supplement 

Investigating Officer’s Diagram of Scene 
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State’s File Cover 
This cover sheet would be stapled to a copy of the information, offense report, and “rap sheet,” if any, of the 
defendant. For misdemeanor cases in Harris County, this material is the extent of the file. The cover sheet is used 
for certain notes, plea recommendations, setting date records, and listing of witnesses and their locations. 
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Information Filed by State 
Since the offense of negligent homicide is a misdemeanor, an information is all that is necessary, rather than an 
indictment. The information is based upon a previously or simultaneously filed complaint, which is simply an 
affidavit of a credible person having reason to believe that the charge is true. As a matter of practice, the 
information and complaint are usually in the same instrument, are usually offset printed with blanks to be filled 
in, and the complaint and information are identical in language. The information is signed by a district attorney 
or assistant; in Harris County, the drafter of the information and the trial attorney are usually different. 

 

IN THE NAME AND BY THE AUTHORITY OF THE STATE OF TEXAS:  

Bradley Nehemeier, Assistant..District Attorney of Harris County, Texas, comes in behalf of the State of Texas, 
and presents in and to the County Criminal Court at Law No. 4 of Harris County, Texas, at the October Term, 
A.D. 1972, of said Court, that theretofore, on or about the 18th day of September, 1972, in said County of Harris 
and State of Texas, JOHN S. ANTON, hereinafter styled the Defendant, did then and there unlawfully  

cause the death of an individual, ANDREA MARIE SMITH, hereinafter styled the 
Complainant, by causing a motorcycle to collide with the Complainant, by criminal 
negligence, in that he 

(1) failed to keep the motorcycle under proper control by reason of its operation at a greater 
rate of speed than was reasonable or prudent under the conditions then existing; 

(2) failed to guide the motorcycle away from the Complainant; and 

(3) failed to keep a proper lookout for the Complainant, whom he could have seen had he 
been looking in the direction in which he was going; 

Against the peace and dignity of the State. 

 

 

/s/Bradley Nehemeier      

Assistant District Attorney of Harris County, Texas 

 

 

 

This instrument is drafted in conformance with current law defining the offense of negligent homicide. At the time 
of the incident, a different statute was in effect, and the wording of the instrument was different. This draft 
preserves the wording of the original to the maximum degree while fitting it to the current statute. 
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Offense Report 
The OFFENSE REPORT consists of an initial sheet in narrative form and several supplements, which follow. 
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Supplementary Offense Report 
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Texas Peace Officers Accident Casualty Supplement 
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Investigating Officer’s Diagram of the Scene 
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THE ERIE DOCTRINE 
 

PROCEDURE OR SUBSTANCE? 

NOTE ON CASES THAT CREATED THE FIVE SUBSTANCE-PROCEDURE 
APPROACHES 

  
            The five approaches described above did not arise all at once, or easily. They grew. They evolved. They 
overlapped and sometimes contradicted each other. To understand them fully, a student needs to consider the 
cases that created them. The cases are all in the book, but we won’t read them all. This Note will substitute for 
most of them. 
            But first, remember this: The issue in each one of these cases depends upon whether the law in question 
is characterized as “substance” or “procedure.” According to the Erie doctrine, a federal court in a diversity case 
follows state substantive law. But it follows federal procedural law. Thus, it becomes important sometimes to 
determine whether a given law is “substantive” or ‘‘procedural.” The questions, answers, and principles often are 
elusive. And then, the characterization of the law as substantive means that state law applies, or as procedural 
means that federal law applies. 
  
Guaranty Trust Co. v. York. This case used Approach No. 1, the “Outcome determination” test. The law in 
question was the statute of limitations, which might “sound” procedural, but which the Court determined was 
substantive, and therefore controlled by state law, not federal. Plaintiff brought a diversity case based on New 
York state law. But she filed suit long after the claim had arisen. If the state law applied, the plaintiff probably 
was going to lose, because of the New York statute of limitations. If federal equity law applied, she was likely to 
prevail on that issue and be able to present her suit. The Court said, “The outcome of the litigation in the federal 
court should be substantially the same” as in the state court. “[T]he accident of a suit ... in a federal court instead 
of a State court a block away should not lead to a substantially different result.” Therefore, the statute of 
limitations was “outcome determinative,” which meant that it was substantive, and the state law applied. 
            [Question: Can you spot the flaw in this test? Think about it: Any rule can theoretically become 
outcome-determinative, even procedural rules! The outcome determination test, taken literally, meant that 
anytime a procedural rule made any difference, it automatically became “substantive,” and the state rule had to be 
applied, no matter how “procedural” the rule seemed. Ultimately, wouldn’t this mean that there could be no 
Federal Rules of Civil Procedure?] 
  
Byrd v. Blue Ridge Rural Electric Coop, Inc. This case used Approaches No. 2, the “Absolute Outcome 
Determination” test, and No. 3, the “Interest Balancing” test. The issue was whether plaintiff had a right to a 
jury trial. Plaintiff had sued his employer for on-the-job injuries. The defendant defended by asserting that it was 
plaintiff’s statutory employer under the governing worker’s compensation statute, and that it had immunity from 
suit, because plaintiff’s sole remedy was worker’s compensation. If the suit had been in the state courts, the law of 
South Carolina was that this issue would have been resolved by the judge alone, without a jury. Nevertheless, 
plaintiff filed suit in federal court and demanded a jury. The defendant argued that instead, the statutory employer 
question should be decided by the judge alone, without a jury. The defendant supported this position by arguing 
that since plaintiff wanted a jury, plaintiff must think that the outcome would be different than with a judge; but 
the outcome determination test meant that any difference in outcome required use of the state law; and therefore, 
the federal judge must decide the statutory employer issue alone, without a jury, just as a state judge would. 
            The Court rejected this argument. It introduced a refinement of the outcome determination test: the 
“absolute” outcome determination test. It reasoned that the substitution of a jury for a judge did not create “the 
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certainty that a different result would follow.” Thus, the Court implied that anything short of a rule that could 
have an absolute effect on the outcome was not necessarily substantive (the “absolute” outcome determination 
test). In short, the substitution of a jury for a judge was not “absolutely” outcome determinative, and so the federal 
court did not have to follow the state rule. 
            In addition, the Court introduced the interest-balancing approach. The state rule allowing the judge alone 
to decide the question was a rule of administrative convenience, and therefore not a strong policy interest, 
whereas the federal law included the Seventh Amendment, which created a constitutional right to jury trial in a 
federal court. The interest-balancing approach involved the conclusion that the federal interest in applying federal 
law was much stronger than the state interest in having the federal courts apply state law, and so again, the right to 
jury trial was procedural, and therefore, the federal courts should apply federal law to this question. 
  
Hanna v. Plumer. This case used Approaches No.4, the “Deference to a Controlling Federal Rule” test, and No. 
5, the “Policies of Erie” test. It was a suit for personal injuries in Massachusetts against a decedent’s estate. 
Massachusetts state law required in hand service on the executor of an estate. It also created a special statute of 
limitations for the service on an executor to be completed. The federal rule, of course, was Rule 4, which 
authorized leave-with service (leaving the papers with a “person of suitable age and discretion then residing 
therein” at the defendant’s “dwelling house or usual place of abode”). After the time for in-hand service 
authorized by the Massachusetts statute had expired, defendant moved to dismiss because, it argued, the 
Massachusetts statue would make a difference in the outcome (plaintiff would lose immediately) and therefore, 
the state law must apply. 
The Court rejected the defendant’s argument. It introduced two additional approaches, the deference to a 
controlling federal rule approach and the policies of Erie approach. It held that the federal law applied because 
there was a “controlling federal rule,” and because the policies of Erie called for federal law to control. [Read this 
case in the casebook.] 
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II. Jurisdiction over Persons and Property 
[B] The Modern View of Personal Jurisdiction 

     [3] “General” and “Specific” Jurisdiction 

[At the end of section [3], add:] 

________________________ 

     BRISTOL-MYERS SQUIBB CO. v. SUPERIOR COURT, 137 S. Ct. 1773 (2017). To 
invoke specific jurisdiction, how closely must the controversy connect with the defendant’s contacts in 
the state? The California state supreme court had extended specific jurisdiction broadly, to encompass 
claims of nonresidents against defendant BSM that did not arise in California, on the stated ground that 
BSM had many other contacts in California and that California residents had similar claims. The Court 
concluded that this reasoning really amounted to a spurious kind of general jurisdiction, and it held that 
specific jurisdiction required more: 

     In order for a state court to exercise specific jurisdiction, “the suit” must “aris[e] out of or 
relat[e] to the defendant's contacts with the forum.” In other words, there must be “an affiliation 
between the forum and the underlying controversy, principally, [an] activity or an occurrence 
that takes place in the forum State and is therefore subject to the State's regulation.” . . . 
“[S]pecific jurisdiction is confined to adjudication of issues deriving from, or connected with, the 
very controversy that establishes jurisdiction.” 

 

III. Federal Subject Matter Jurisdiction 

[D] Removal: Defendant’s Key to the Federal Courthouse 
[After the Notes and Questions on Removal Procedure, add:] 

Note on the Persistence of Issues about Removal 

     (1) How Much Do Defendants Want to Remove? Sometimes, Very Much. Defendants often prefer 
federal court, and plaintiffs to stay in state court. See the footnote in the Caterpillar case. 

     (2) Can Third-Party Defendants Remove? They’ve Tried. A third party defendant is a party brought 
into the suit by a defendant (covered in a later chapter). Can a third-party defendant remove? No. See 
below. 

     (3) An Example of Defendants Really Wanting to Remove: “Snap” Removal. Imagine that you 
represent a defendant who is diverse from the plaintiff. There is another named defendant—named but 



 

32 
 

not yet served—who is a local citizen. Can you remove? Well, the removal statute prohibits removal if 
there is a local citizen “joined and served”—and here, that defendant has been joined but not yet served! 
So, is removal authorized? The courts have gone both ways on this issue, which is informally called 
“snap” removal. (You’d better be quick.) 

 

     TEXAS BRINE COMPANY, L.L.C. v. AMERICAN ARBITRATION ASSOCIATION, 
INC., ___ F.2d ___, 2020 WL 1682777 (5th Cir.). The court of appeals here joined others in upholding 
“snap” removal (see the note above). The plaintiff had joined other defendants that were local citizens, 
so if those defendants had been served, removal on diversity grounds would have been prohibited. But 
this court, relying on the statutory language, decided that the prohibition applied only with respect to 
local citizens "joined and served," not just joined: 

 
     “[W]hen the plain language of a statute is unambiguous and does not lead to an absurd result, 
our inquiry begins and ends with the plain meaning of that language.” By Section 1441(b)(2)’s 
terms, this case would not have been removable had the forum defendants been “properly joined 
and served” at the time of removal. [The local defendants] had not been served, though. The 
forum-defendant rule’s procedural barrier to removal was irrelevant because the only defendant 
“properly joined and served” . . . was not a citizen of . . . the forum state. {Thus, snap removal 
allowed.] 

______________________ 


