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Administrative Law – Fall 2022 
University of Houston Law Center 

Monday & Wednesday 6:00 to 7:30 pm 
Location: 310 

Prof. Brandon Duke 
bduke@winston.com 

713-651-2636 

The Constitution suggests that Congress, the President, and the Courts govern the United 
States. However, administrative agencies execute laws affecting almost every aspect of 
modern legal practice and daily life — including regulating labor-management relations, 
patents, telecommunications, workplace health and safety, financial markets, national 
security, immigration, and much more. This course covers the principles and procedures 
common to all federal agencies, derived in large part from the U.S. Constitution and the 
Administrative Procedure Act. We will explore the sources of agency authority, the 
constitutional and statutory framework that governs agency adjudication and rulemaking, 
the role of agencies in interpreting statutes and regulations, and judicial review of agency 
actions. 

Office Hours: Wednesday from 3 to 5 pm or by appointment (location TBD). 

Casebook: Breyer, Administrative Law and Regulatory Policy (9th ed. 2022) ISBN: 
97815438258241 

Grading & Exams: Grades will be based on a 48-hour “take-home” final exam that will 
consist of essay questions relating to the materials covered during the course. The exam 
will be open book and open notes (i.e., you may use any materials on the exam unless 
prohibited by University Policy). 

Participation: Class participation by a broad group of students makes the class more 
engaging and enjoyable for everyone. A student’s final grade will be adjusted one step up 
(e.g., from “B+” to “A”) for meaningful contributions over the course of the semester. 

Mode of Instruction: This class will be taught face-to-face. However, students will have 
the option to attend via Zoom throughout the semester. A link will be provided to the 
students directly. When students attend via Zoom, please consider the following: 

• Students should be logged in with a computer or tablet (not a phone) with your video 
camera generally turned on and microphone muted unless actively (the class will be set 
up to mute you automatically upon entry). 

• Students should identify yourself with your preferred name in the Zoom 
videoconferencing software.  

 
1 A copy of the course book will be available on reserve at the library. A copy of Funk & Seamon, 
Examples & Explanations (6th ed. 2020) will also be on reserve at the library for student’s reference, 
but no readings will be assigned from this book.  
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• Students should present themselves professionally. 

Face Covering Policy: To reduce the spread of COVID-19, the University strongly 
encourages everyone (vaccinated or not) to wear face coverings indoors on campus including 
classrooms for both faculty and students. 

Presence in Class: Your presence in class each session means that you:  
• Are NOT exhibiting any Coronavirus Symptoms that makes you think that you may 

have COVID-19  
• Have NOT tested positive or been diagnosed for COVID-19  
• Have NOT knowingly been exposed to someone with COVID-19 or suspected/presumed 

COVID-19  

If you are experiencing any COVID-19 symptoms that are not clearly related to a pre-
existing medical condition, do not come to class. Please see Student Protocols for what to do 
if you experience symptoms and Potential Exposure to Coronavirus for what to do if you 
have potentially been exposed to COVID-19. Consult the Graduate Excused Absence Policy 
for information regarding excused absences due to medical reasons. 

COVID-19 Information: Students are encouraged to visit the University’s COVID-19 
website for important information including on-campus testing, vaccines, diagnosis and 
symptom protocols, campus cleaning and safety practices, report forms, and positive cases 
on campus. Please check the website throughout the semester for updates. 

Vaccinations: Data suggests that vaccination remains the best intervention for reliable 
protection against COVID-19. Students are asked to familiarize themselves with pertinent 
vaccine information, consult with their health care provider. The University strongly 
encourages all students, faculty and staff to be vaccinated. 

Reasonable Academic Adjustments/Auxiliary Aids: The University of Houston 
complies with Section 504 of the Rehabilitation Act of 1973 and the Americans with 
Disabilities Act of 1990, pertaining to the provision of reasonable academic 
adjustments/auxiliary aids for disabled students. In accordance with Section 504 and ADA 
guidelines, UH strives to provide reasonable academic adjustments/auxiliary aids to 
students who request and require them. If you believe that you have a disability requiring 
an academic adjustments/auxiliary aid, please contact the Justin Dart Jr. Student 
Accessibility Center (formerly the Justin Dart, Jr. Center for Students with 
DisABILITIES). 

Excused Absence Policy: Regular class attendance, participation, and engagement in 
coursework are important contributors to student success. Absences may be excused as 
provided in the University of Houston Undergraduate Excused Absence Policy and 
Graduate Excused Absence Policy for reasons including: medical illness of student or close 
relative, death of a close family member, legal or government proceeding that a student is 
obligated to attend, recognized professional and educational activities where the student is 
presenting, and University-sponsored activity or athletic competition. Under these policies, 
students with excused absences will be provided with an opportunity to make up any quiz, 
exam or other work that contributes to the course grade or a satisfactory alternative. Please 

https://www.uh.edu/covid-19/information/coronavirus-symptoms/
https://www.uh.edu/covid-19/guidelines-protocols/diagnosis-symptoms/#students
https://www.uh.edu/covid-19/information/potential-exposure-coronavirus/
https://uh.edu/provost/policies-resources/student/excused-absence-policy/
https://www.uh.edu/covid-19/information-for/students/
https://www.uh.edu/covid-19/information-for/students/
https://www.uh.edu/covid-19/information/vaccine/
https://uh.edu/accessibility/
https://uh.edu/accessibility/
http://catalog.uh.edu/content.php?catoid=36&navoid=13956
https://uh.edu/provost/policies-resources/student/excused-absence-policy/
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read the full policy for details regarding reasons for excused absences, the approval process, 
and extended absences. Additional policies address absences related to military service, 
religious holy days, pregnancy and related conditions, and disability. 

Recording of Class: Students may not record all or part of class, livestream all or part of 
class, or make/distribute screen captures, without advanced written consent of the 
instructor. If you have or think you may have a disability such that you need to record 
class-related activities, please contact the Justin Dart, Jr. Student Accessibility Center. If 
you have an accommodation to record class-related activities, those recordings may not be 
shared with any other student, whether in this course or not, or with any other person or on 
any other platform. Classes will be recorded by the instructor. Students may use 
instructor’s recordings for their own studying and notetaking. Instructor’s recordings are 
not authorized to be shared with anyone without the prior written approval of the 
instructor. Failure to comply with requirements regarding recordings will result in a 
disciplinary referral to the Dean of Students Office and may result in disciplinary action.  

Syllabus Changes: Due to the changing nature of the COVID-19 pandemic, please note 
that the instructor may need to make modifications to the course syllabus and may do so at 
any time. Notice of such changes will be announced as quickly as possible through email 
and posted on the course website. 

* * * 

The University of Houston Provost’s Office has asked all faculty in professional schools to 
include the following language on class syllabuses:  

Counseling and Psychological Services (CAPS): CAPS can help students who are 
having difficulties managing stress, adjusting to the demands of a professional program, or 
feeling sad and hopeless. You can reach CAPS (www.uh.edu/caps) by calling 713-743-5454 
during and after business hours for routine appointments or if you or someone you know is 
in crisis. No appointment is necessary for the “Let’s Talk” program, a drop-in consultation 
service at convenient locations and hours around campus, available here: 

www.uh.edu/caps/outreach/lets_talk.html 

Sexual Misconduct Policy: The University is committed to maintaining and 
strengthening an educational, working and living environment where students, faculty, 
staff, and visitors are free from discrimination and sexual misconduct. If you have 
experienced an incident of discrimination or sexual misconduct, there is a confidential 
reporting process available to you. For more information, please refer to the University 
system’s Anti-Discrimination Policy SAM 01.D.07 and Sexual Misconduct Policy SAM 
01.D.08, available here: 

http://www.uhsystem.edu/compliance-ethics/uhs-policies/sams/01-general-
information/index.php 

http://www.uhsystem.edu/compliance-ethics/_docs/sam/01/1d7.pdf (antidiscrimination) 

http://www.uhsystem.edu/compliance-ethics/_docs/sam/01/1d8.pdf (sexual misconduct) 

http://publications.uh.edu/content.php?catoid=34&navoid=12714
http://publications.uh.edu/content.php?catoid=34&navoid=12495
https://uhsystem.edu/compliance-ethics/_docs/sam/01/1d7.pdf
https://uhsystem.edu/compliance-ethics/_docs/sam/01/1d9.pdf
https://uh.edu/accessibility/
http://www.uh.edu/caps/outreach/lets_talk.html
http://www.uhsystem.edu/compliance-ethics/uhs-policies/sams/01-general-information/index.php
http://www.uhsystem.edu/compliance-ethics/uhs-policies/sams/01-general-information/index.php
http://www.uhsystem.edu/compliance-ethics/_docs/sam/01/1d7.pdf
http://www.uhsystem.edu/compliance-ethics/_docs/sam/01/1d8.pdf
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Please be aware that under the sexual misconduct policy, SAM 01.D.08, faculty are 
required to report to the University any information received regarding sexual misconduct 
as defined in the policy. Please note that the reporting obligations under the sexual 
misconduct policy reach to employees and students. Also, as a required reporting party, 
Law Center employees and faculty members are not a confidential resource. 

Names and Pronouns: Chosen names and preferred pronouns (including non-binary ones 
such as they/them/their) will be respected in my classroom. Please feel free to reach out to 
me at any time if you want to make me aware of your chosen name or preferred pronoun, or 
if you have concerns about how I or your classmates address you. 
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COURSE READING ASSIGNMENTS 

The following are the reading assignments and topics that will be covered in each class this 
semester. You will be expected to have read the assigned materials before each class 
session, but please do not read too far in advance as adjustments to this schedule may be 
made. Any additions, omissions, or modifications to the assignments below will be 
announced at the end of each of class session.  

Class Date Topic(s) Reading2 

1 Aug. 22 1. Introduction to Administrative Law First Day Reading  
(NFIB v. OSHA) 

2 Aug. 24 2. Congress, the President & Administrative 
Agencies 
a. Nondelgation Doctrine 

45-46, 68-87 

3 Aug. 29 b. Congressional Control 90-106 

4 Aug 31 c. Executive Control 
(i) Appointment 

106-122 

 Sept. 5 NO CLASS  

5 Sept. 7 (ii) Removal 129-157 

6 Sept. 12 (iii) Supervision 157-185 

7 Sept. 14 3. Statutory Procedural Requirements 
a. Due Process, the APA, and Rulemaking vs. 
Adjudication 

445-450, 453-454 
APA §§ 551, 552(a)(1), 

552(a)(2) 

8 Sept. 19 b. Agency Adjudication 454-463  
APA §§ 554(a)-(c),  

556, 557(a)-(c) 

9 Sept. 21 c. Rulemaking Basics 
d. Interplay between Rulemaking & Adjudication 

463-465, 465-472,  
476-479 

10 Sept.26 e. Formal Rulemaking 
f. Informal Rulemaking 

480-485, 486-498 
APA §553 

11 Sept. 28 f. Informal Rulemaking (continued) 502-511 

12 Oct. 3 g. Exceptions to Notice & Comment 511-526 

13 Oct. 5 g. Exceptions to Notice & Comment (continued) 526-540 

 
2 Pages numbers refer to those in the casebook (9th edition). “APA” refers to the Federal 
Administrative Procedures Act, selected provisions of which are included as Appendix B in the 
casebook. Other items will be emailed and posted on the course website. 
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Class Date Topic(s) Reading2 

14 Oct. 10 4. Constitutional Procedural Requirements 
a. Protected Interests 

576-601 

16 Oct. 12 b. Determining What Process is Due 603-625 

17 Oct. 17 5. Agency Consistency 
a. Requiring Consistent Explanation 

399-410 

18 Oct. 19 b. Consistent Application of Regulations 
c. Equitable Estoppel 

410-414, 415-424 

19 Oct. 24 6. Scope of Judicial Review 
a. Questions of Fact 

215-234 

20 Oct. 26 b. Questions of Law 234-243 

21 Oct. 31 c. Chevron Deference 243-250, 254-271 

22 Nov. 2  c. Chevron (continued) 272-292, 299-308 

23 Nov. 7 d. Auer Deference 315-326 

24 Nov. 9 e. Arbitrary & Capricious Standard 326-328, 334-338 

25 Nov. 14 e. Arbitrary & Capricious Standard (continued) 338-356, 367-382 

26 Nov. 16 7. Availability of Judicial Review 
a. Reviewability 

724-737 
APA 701(a) 

27 Nov. 21 b. Standing  762-776 

 Nov. 23 NO CLASS  

28 Nov. 28 b. Standing (continued) 776-794, 798-810 

29 Nov. 30 c. Ripeness, Finality, and Exhaustion  821-828, 837-840,  
841-846, 849-857 

 TBD Course Review  

Exam Dec. 6 to 
Dec. 15 

48-Hour Take Home Final Exam  

 


